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About this report

The structure of this report follows the outcome and output structure of the National
Competition Council (NCC) portfolio budget statement 2006-07.

National Competition Council Outcome

The achievement of effective and fair competition reforms and better use of Australia’s infrastructure for
the benefit of the community

The outcome relates to the high level Australian Government outcome of ‘well functioning
markets’, which is part of the overall government outcome of ‘strong, sustainable economic
growth and the improved wellbeing of Australians’.

In reporting performance information the structure of this annual report is aligned with the
NCC's two output groups.

Output 1: advice to governments on competition policy and infrastructure access issues

Output 2: clear accessible public information on competition policy

Chapter 1 provides the President’s review of significant events and actions relevant to the
NCC during 2006-07.

Chapters 2 and 3 report on the NCC’s performance during the year in achieving its outcome
and the efficiency of its two outputs. Chapter 2 discusses third party access regulation while
chapter 3 discusses the now-concluded National Competition Policy program.

Chapter 4 provides an overview of organisational performance and chapter 5 the audited
financial statement for 2006-07.

Summary resources for the two output groups are tabulated on page 34 (table 4.1).

Compliance with the Department of the Prime Minister and Cabinet requirements for annual
reports is shown on pages 52-53.
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1 President’s review

Established in 1995 by agreement of the Council of Australian Governments (COAG), the
National Competition Council (NCC) is a research and advisory body. Its main functions have
been to assess the performance of Australia’s governments (Australian and state/territory) in
meeting the agreed reform commitments under the National Competition Policy (NCP) and to
recommend on the regulation of third party access to services provided by monopoly
infrastructure.

The NCP program ended in 2005-06 and COAG subsequently agreed to a new National
Reform Agenda (to be supervised by the COAG Reform Council) at meetings during 2006.
The NCC finalised its NCP assessment work and focused on access regulation. On 13 April
2007, COAG confirmed that, under the National Reform Agenda, the NCC would continue
responsibility for third-party access regulation.

Access regulation seeks to promote effective competition in markets that depend on using the
services of infrastructure that cannot be economically duplicated. The intended outcome is
competition in dependent markets and avoidance of inefficient duplication of costly facilities,
while ensuring that facility owners receive appropriate payment from facility users. Such
payment includes a commercial return on investment, but not monopoly profits that were
previously available because of the lack of competition in dependent markets.

Australia’s national regime for regulating third party access is set out in Part IIIA of the 7rade
Practices Act 1974. There are three pathways for a party seeking access to an infrastructure
service: by seeking declaration of a service so that it and other users have a legal right to
negotiate terms and conditions for access with the service provider, by using an existing
effective access regime (certified regime) or under terms and conditions in a voluntary
undertaking by a service provider that is approved by the Australian Competition and
Consumer Commission.

Under Part IIIA of the Trade Practices Act, the NCC has a role in the declaration of services
and the certification of access regimes. Upon a party applying for declaration or certification,
the NCC recommends to a decision-making Minister (the Australian Government Treasurer or
another Minister, or to a state or territory Minister depending on the subject). The NCC has a
similar role under the National Third Party Access Code for Natural Gas Pipeline Systems in
relation to gas pipelines. This annual report discusses the NCC's work during 2006-07 in these
areas in chapter 2.

As a result of a recent amendment to the Trade Practices Act, the NCC must report annually
on the national access regime, including recent legislative developments and the operation
and effectiveness of the regime. Chapter 2 discusses these matters. There are several areas
where the Australian Government has amended the Trade Practices Act to improve the
operation of Part IIIA. In addition to these, the NCC considers there would be value in a
further amendment to Part IIIA requiring that deemed decisions—those where the decision
maker does not determine an application within 60 days of receiving the NCC's
recommendation—be in accord with the NCC’s recommendation. This would provide a benefit
because it would avoid decisions and reviews of decisions for which there is no statement of
reasons. (At present, the Trade Practices Act provides that a deemed decision is a refusal of
the application. In such cases of deemed refusal, there is no statement of reasons by the
decision maker.)
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Chapter 1

With its NCP assessment role completed, the NCC will not retain specific capabilities in this
area. It will however seek to preserve the intellectual legacy from the NCP process to ensure
that the knowledge and experience it has gained remains available to inform ongoing reform
activity. There is a final discussion of NCP matters that were outstanding at the end of the
NCP program in chapter 3 of this annual report.

As the role intended by governments for the NCC has become clearer, the NCC has sought to
identify its future strategic challenges and the action needed to meet those challenges.
Regarding access regulation, there are several issues. First, recent and proposed legislative
changes emphasise the importance of timeliness of processes and fine tune criteria and
procedures. Second, the Ministerial Council on Energy is undertaking progressive reform of
energy sector regulation, which will include revision and certification of regimes for regulating
third party access to gas and electricity transmission and distribution infrastructure. Third,
state and territory governments have committed to certify as effective all their existing access
regimes by 2010.

Given the ongoing consideration of its role during 2005-06 and 2006-07 and the
unpredictability in the timing of applications for declaration and certification, the NCC has
been operating with fewer staff than previously. With the clarification of the NCC’s role and
the foreshadowed future -certification work, the NCC will review staffing and work
arrangements to ensure it maintains the necessary expertise to deliver on government,
business and community objectives for third party access regulation.

Further, the NCC is seeking to ensure that it meets governments’ objectives on timing, and
that legislators, policy makers, the business community and the broader community have
accurate and timely information on access regulation. Guides, application templates and
reports will be available electronically, assisting stakeholders by ensuring up to date advice
and a comprehensive means of making applications for declaration and certification are
available. While its recommendations are sometimes unavoidably delayed by external factors,
the NCC is streamlining its processes to improve their timeliness. The NCC has addressed
work, process and staffing matters in a new strategic plan publicly released in 2007.

David Crawford
President
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2 Operation of the National
Access Regime

The National Access Regime, established by Part IIIA of the T7rade Practices Act 1974,
provides a legal avenue through which a party (a business or individual or other organisation)
can share the use of infrastructure services on commercial terms and conditions. It is a
mechanism that is available when attempts at commercially negotiated access fail.

A party seeking access may apply for the designated government Minister to ‘declare’ a
service, defined in the Trade Practices Act to include the use of an infrastructure facility such
as a railway line, handling or transporting things such as goods or people and a
communications service or similar service. Services do not include the supply of goods or the
use of intellectual property or the use of a production process, except to the extent that
these are an integral but subsidiary part of a service.

When an application for declaration is made, the National Competition Council (NCC) must
consider the matter against the criteria in Part IIIA of the Trade Practices Act and
recommend to the designated Minister whether the service to which access is sought should
be declared or not declared. If the designated Minister makes a decision to declare the
service, then access seekers acquire a legal right to negotiate access with the service
provider. If necessary, the Australian Competition and Consumer Commission (ACCC),
through arbitration, will determine the request for access.

The National Access Regime provides for a state or territory access regime to take its place,
where the regime is certified as effective. The NCC considers applications for the certification
of access regimes against the principles in clause 6 of the Competition Principles Agreement,
assessing whether the access regime has an appropriate framework to promote competitive
outcomes. Because certification removes the entitlement to seek a recommendation for
declaration, the NCC seeks to ensure that state/territory access regimes provide a viable (if
different) pathway to access. Where there is an ‘effective’ access regime, a business seeking
access must use that regime.!

The NCC also has a recommendatory role in relation to third party access to natural gas
transmission and distribution pipelines under the National Third Party Access Code for Natural
Gas Pipeline Systems (Gas Code). Under the Gas Code, the NCC's role is to advise relevant
Ministers on whether particular gas pipelines should be covered under the Gas Code
(including whether coverage of covered pipelines should be revoked. The NCC will have a
similar role under the new regime for gas market regulation currently being developed by the
Ministerial Council on Energy.

In this chapter, the NCC has reported against its two planned outputs on the efficiency of its
performance in its role of recommending to Ministers on applications for declaration and
certification and on applications regarding coverage or revocation of coverage under the Gas

1 Part IIIA also allows infrastructure providers to develop terms and conditions on which they will provide access
and voluntarily submit these to the ACCC for approval as an access undertaking. Where the ACCC accepts an
access undertaking, the service(s) that are subject to the undertaking cannot be declared. Recent amendments
to the Trade Practices Act also allow owners or operators of declared facilities to submit access undertakings.

Page 3



Chapter 2

Code. The chapter also provides the NCC's report on matters relating to the effectiveness of
the National Access Regime required under section 290 of the Trade Practices Act.

2.1 Recommendations and timing

In this section, the NCC has reported on new and ongoing third party access matters during
2006-07, describing the recommendation and outcome (where the matter was finalised
during the year). A register summarising all third party matters considered by the NCC since
the commencement of Part IIIA of the Trade Practices Act is available on the NCC's website
at www.ncc.gov.au.

In 2006-07 the NCC received one new application under Part IIIA, being for the declaration of
a service provided by the Tasmanian railway network. There was one ongoing matter (in the
Australian Competition Tribunal), being the application by Fortescue Metals Group Limited.
The NCC received no new applications and had no ongoing matters regarding the certification
of state and territory access regimes. There were no new applications under the Gas Code,
although one matter currently with the decision maker remains to be decided.

Declaration activities

Application for declaration of a service provided by the
Tasmanian railway network

On 2 May 2007, the NCC received an application from the Tasmanian Department of
Industry, Energy and Resources Rail Unit for declaration of a service provided by the
Tasmanian railway network. The application seeks declaration under Part IIIA of the use of
the rail tracks and associated infrastructure, relating to each of the identified line segments of
the Tasmanian railway network (other than the Melba line) for the purpose of operating a rail
service on the Tasmanian network.2

The NCC provided its recommendation to the designated Minister (being the Premier of
Tasmania) on 15 August 2007. This is within the target time of 120 days prescribed by s44GA
of the Trade Practices Act. The Premier’s decision to declare or not to declare the service is
due to be made by mid October 2007.

Fortescue Metals Group Limited’s application for declaration of
services provided by the Mt Newman and Goldsworthy railway
lines

On 15 June 2004, the NCC received an application under Part IIIA from Fortescue Metals
Group for declaration of a service described as the use of the facility, being that part of:

2 Operation of a rail service includes, without limitation, loading and unloading freight, making up trains,
shunting and other activities necessary for the efficient haulage of freight by rail.
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Operation of the National Access Regime

e the Mt Newman railway line that runs from a rail siding that will be constructed near
Mindy Mindy in the Pilbara to port facilities at Nelson Point in Port Hedland, and is
approximately 295 kilometres long, and

o the Goldsworthy railway line that runs from where it crosses the Mt Newman railway line
to port facilities at Finucane Island in Port Hedland, and is approximately 17 kilometres
long.

The applicant identified the service provider as BHP Billiton Minerals Pty Ltd, Mitsui-Itochu
Iron Pty Ltd and CI Minerals Australia Pty Ltd trading as joint venturers and BHP Billiton Iron
Ore Pty Ltd (BHPBIO).

On 15 December 2004, following the release of an issues paper and public consultation, the
NCC released decisions on two preliminary issues in relation to the Fortescue Metals Group
application. In those decisions, the NCC concluded that the two railway lines each provided a
separate service and that the Mt Newman line service was capable of being considered
further for declaration, while the Goldsworthy line was not because it was part of a
production process.

On 24 December 2004, BHPBIO applied to the Federal Court for a declaration that the use of
the Mt Newman railway line is not a service for which a declaration under Part IIIA can be
sought, given that the service is part of a production process. On 25 February 2005,
Fortescue Metals Group applied to the Federal Court for a declaration that the use of the
Goldsworthy railway line is a service for which declaration under Part IIIA can be sought
given that the service is not part of a production process.

In the absence of any interim orders from the court on the above matters, the NCC
proceeded to consider Fortescue Metals Group’s application for declaration of the use of the
Mt Newman railway line. The NCC released an issues paper for public consultation on 11
March 2005 and a draft recommendation on 4 November 2005, also for public consultation,
that recommended declaration of the Mt Newman service. In addition, the NCC engaged an
independent expert to advise it on railway capacity (including the capacity of the Mt Newman
railway line) and the likely means and cost of augmenting the Mt Newman railway line
(including the cost of building another facility to provide the service that is the subject of the
Fortescue Metals Group declaration application). The NCC released the independent expert’s
report for public comment.

The NCC provided its recommendation, recommending declaration for a period of 20 years, to
the Parliamentary Secretary to the Treasurer on 24 March 2006. The NCC therefore took 647
days from the date of receipt of the application to provide its recommendation. This period
included extensions to allow more time for provision of submissions and other information, at
the request of participants.

The Australian Treasurer, who assumed responsibility as the decision maker for this matter,
did not publish a decision within 60 days of receiving the NCC's recommendation. Pursuant to
section 44H(9) of the Trade Practices Act, on 23 May 2006, the Australian Treasurer was
therefore deemed to have decided not to declare the service. On 9 June 2006, Fortescue
Metals Group applied to the Tribunal for a review of the deemed decision not to declare the
service provided by the use of that part of the Mt Newman railway line from near Mindy
Mindy to port facilities at Port Hedland.

The Federal Court proceedings concerning the NCC's decision on the services were heard in
October 2006, with the Federal Court delivering its decision in December 2006. BHPBIO
appealed the Federal Court decision, and the Full Court of the Federal Court heard the appeal
on 30 April 2007. Judgment was reserved. The Tribunal is expected to hear Fortescue Metals
Group'’s review application in 2008.
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Chapter 2

On 4 July 2007 Rio Tinto Limited applied to the Full Court of the Federal Court of Australia for
an order by way of prohibition against the Tribunal, which if granted would restrain the
Tribunal from further considering Fortescue Metals Group’s review application. Rio Tinto
submitted that the Tribunal does not have jurisdiction to undertake the review because the
service in Fortescue Metals Group’s application differs from the service in its June 2004
application for declaration. Further, Rio Tinto submitted that the NCC had not made a ‘valid’
recommendation to the designated Minister because the service in its recommendation was
not the same as the service in Fortescue Metals Group’s June 2004 application. It is expected
that this matter will be set down to be heard by the Full Federal Court sometime in November
2007.

Gas Code coverage and coverage revocation activities

Epic Energy South Australia application for revocation of
coverage of the Moomba to Adelaide Pipeline System

On 15 March 2005, the NCC received an application from Epic Energy for revocation of
coverage under the Gas Pipelines Access (South Australia) Act 1997 and the Gas Code of the
transmission pipelines within the Moomba to Adelaide Pipeline System. The system comprises
the main transmission pipeline that runs from Moomba to Adelaide in South Australia and
laterals.

Epic Energy sought revocation of coverage on the basis that the system no longer meets all
of the criteria for coverage under the Gas Code.3 Epic Energy argued that changed market
conditions, including the commissioning of the SEA (South East Australia) Gas Pipeline,
provide incentives for it to offer market based price and service offerings, such that the
coverage criteria are no longer satisfied.

The NCC released a draft recommendation on 16 November 2005 that coverage of the
system be revoked. After considering submissions on the draft recommendation, the NCC
released its recommendation on 14 December 2005, therefore taking 274 days to make its
recommendation. The recommendation was that coverage of the Moomba to Adelaide
Pipeline System be revoked.

The NCC forwarded its recommendation to the decision-maker, who is the South Australian
Minister for Energy, the Hon Patrick Conlon. At 30 June 2007 (563 days after the NCC
forwarded its recommendation), the Minister had made no decision on the NCC's
recommendation.

3 Section 1.9(a) of the Gas Code requires ‘that access (or increased access) to services provided by means of
the pipeline would promote competition in at least one market (whether or not in Australia), other than the
market for the services provided by means of the pipeline’. Section 1.9(b) requires ‘that it would be
uneconomic for anyone to develop another pipeline to provide the services provided by means of the
pipeline’. Section 1.9(d) requires ‘that access (or increased access) to the services provided by means of the
pipeline would not be contrary to the public interest'.
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Operation of the National Access Regime

2.2 Recent legislative developments

Trade Practices Amendment (National Access Regime)
Act 2006

The Trade Practices Amendment (National Access Regime) Act 2006 (Amending Act) was
proclaimed and commenced in October 2006, amending existing provisions and inserting new
provisions into Part IIIA of the Trade Practices Act. The Amending Act arose following
consideration by the Council of Australian Governments (COAG) of the Productivity
Commission’s 2001 review of the National Access Regime, the report of which was released in
September 2002 (PC 2001).

Objects clause (s44AA)

The Amending Act inserted a new objects clause for Part IIIA at section 44AA. The objects of
Part IIIA are to:

(a) promote the economically efficient operation of, use of and investment in the
Infrastructure by which services are provided, thereby promoting effective
competition in upstream and downstream markets; and

(b) provide a framework and guiding principles to encourage a consistent
approach to access regulation in each industry.

The NCC must have regard to the objects of Part IIIA when making its recommendation on
an application for declaration and on an application for certification of an access regime as
effective. Similarly, the designated Minister is to have regard to the objects of Part IIIA when
he or she makes their decision to declare or not declare a service or to certify or not certify
an access regime following receipt of the NCC's recommendation.

Promotion of competition (s44G(2)(a) and s44H(4)(a))

The Amending Act amended declaration criterion (a) as follows to clarify that declaration
should result in a material increase in competition:

(a) that access (or increased access) to the service would promote a material
increase in competition in at least one market (whether or not in Australia),
other than the market for the service,

The amendment arose from the recommendations of the Productivity Commission’s inquiry
into the National Access Regime.

The purpose of the amendment is to provide that declaration will only occur where the
promotion of competition in a dependent market is non-trivial. The explanatory memorandum
to the Amending Act explained that the original drafting of criterion (a) did ".. not sufficiently
address the situation where ... declaration would only result in marginal increases in
competition. The change will ensure access declarations are only sought where increases in
competition are not trivial.

4 Trade Practices Amendment (National Access Regime) Bill 2005, Explanatory Memorandum at item 16 on p.
21.
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Chapter 2

Target time limits

The NCC is now subject to target time limits.

Applications for declaration (s44F)

Pursuant to s44GA, the NCC must use its best endeavours to make a recommendation on an
application for declaration within a standard period of four months (approximately 120 days)
(standard period). The standard period commences on the day the NCC receives an
application. While extensions are available, the NCC has undertaken to make
recommendations within the standard period unless the application is particularly complex or
gives rise to particular issues that inhibit the NCC's ability to comply with the standard period.

Applications for certification on the effectiveness of an access regime (s44M)

Pursuant to s44NC, the NCC must use its best endeavours to make a recommendation on an
application for certification as to the effectiveness of an access regime within six months
(approximately 180 days). Extensions to the standard period are available.

Reviews by the Australian Competition Tribunal (s44ZZOA)

Target time limits also apply to decisions of the Tribunal under Part IIIA, including
applications for review by the Tribunal of a designated Minister’s decision on an application
for declaration or certification. The Tribunal must now use its best endeavours to make a
decision on a review under Part IIIA within a standard period of four months. Multiple
extensions to the standard period, with notice, are available.

Other amendments to Part IIIA

The Amending Act also contained other operational amendments including:

e new legislative provisions permit the NCC to invite public input on declaration (s44NE)
and certification application (s44NE) where it is reasonable and practical for the NCC to
do so (which has been the NCC's practice to date)

e obligations on the NCC (s44NF) and the designated Minister (s44NG) to publish the
reasons for recommendations and decisions (which has been part of the NCC's process to
date) and

e the ACCC is now subject to a six month target time frame for its arbitration and
determination of an access dispute and must publish a report on the outcome of an
arbitration, including the principles and methodology applied in making the determination
(sections 44XA and 44ZNB).

National Competition Council annual report

The Amending Act also amended section 290 of the Trade Practices Act inserting a new
subclause (2) providing for the matters that the NCC must include in its annual report. The
NCC has discussed these matters below in section 2.3 entitled 7he operation of Part IIIA of
the Trade Practices Act.
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Operation of the National Access Regime

Gas access legislation

The Gas Code is an industry specific regime for third party access to natural gas transmission
and distribution pipelines. A new national gas law, including regulations and rules, are
currently being drafted. The new national gas law will consist of scheme law which will
require South Australia to enact the ‘lead’ legislation. That legislation will then be adopted
and passed by each other state and territory and the Commonwealth to enable the law to be
applied in all jurisdictions. It is anticipated that the new national gas law will be passed by all
jurisdictions during 2007.

The new national gas law will have several consequences for the NCC. The NCC will:

e need to certify as effective all access regimes under the new laws and rules of each
jurisdiction

e also have a direct role under the new national gas law which is both reflective of and an
extension of its current roles under the Gas Code.

The NCC will be required to use its best endeavours to comply with the six month target time
limit prescribed by s44NC of the Trade Practices Act. The NCC anticipates that it will receive
the applications for certification in 2008.

The new national gas law provides for gas pipelines to be either covered and subject to
regulation or not covered and therefore beyond the regulatory scheme providing for access
prices. Where a pipeline is covered, there are two forms of regulation—"heavy” and “light”
regulation. A “heavy” regulated pipeline largely reflects the current regulatory scheme of the
Gas Code as it requires access arrangements to be agreed by the Australian Energy
Regulator. A pipeline that is subject to “light” regulation will be subject to a negotiate-
arbitrate regime similar to that provided for in Part IIIA. A covered pipeline can apply to be
“light” regulated or the form of regulation can be determined at the time of an application for
coverage.

As is the case under the current Gas Code, the NCC will have the role of advising the relevant
Ministers on coverage matters, including whether pipelines are a distribution or transmission
facility. Where a pipeline exists across more than one jurisdiction, the NCC will determine the
jurisdiction with which it is most closely connected. This decision will also identify the relevant
Minister for coverage purposes.

The NCC will determine the form of regulation (heavy or light) for pipelines by applying the
form of regulation criteria that will be specified in the new gas law.

In accord with the Gas Pipelines Access (South Australia) (Greenfields Pipeline Incentives)
Amendment Act 2006 and similar provisions to be included in the new national gas law, the
NCC will also assess applications for (1) a binding no-coverage determination (for a greenfield
pipeline) and make a recommendation to the relevant Minister or (2) for a price regulation
exemption for an international pipeline and make a recommendation to the Minister of the
Commonwealth administering the Australian Energy Market Act 2004 (Cwith). A binding no-
coverage determination will exempt a greenfield transmission pipeline or distribution network
from regulation for 15 years. A price regulation exemption will exempt a greenfield
international pipeline from price regulation for 15 years. Where a price regulation exemption
is granted, the recipient must submit to the Australian Energy Regulator a limited access
arrangement that governs regulation of non-price access provisions and meets certain
transparency requirements.
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Chapter 2

Recent case law developments

BHP Billiton Iron Ore Pty Ltd v The National Competition Council and
Fortescue Metals Group Limited

The NCC determined its jurisdiction concerning the Fortescue Metals Group application in
2004 for declaration of two services provided by railways in the Pilbara region of Western
Australia. The NCC concluded that one (the Mt Newman railway line) was a service for the
purposes of Part IIIA and the other (the Goldsworthy railway line) was not as it comprised
the use of a production process which made it exempt under paragraph (f) in the definition of
‘service’ in s44B of the Trade Practices Act. BHPBIO challenged the NCC's conclusion
contending that the NCC erred in concluding that the Mt Newman railway line was not part of
a production process. Fortescue Metals Group also lodged a challenge on the basis that the
NCC erred in concluding that the Goldsworthy railway line was part of a production process.

These matters were heard in the Federal Court of Australia in October 2006. Judgment was
handed down in December 2006. His Honour, Justice Middleton, found that neither railway
line was a production process and therefore both the Mt Newman railway line and the
Goldsworthy railway line were services for the purposes of Part IIIA. In so finding Justice
Middleton stated that the decision in Hamersley Iron Pty Ltd v NCC [1999] FCA 867 was
clearly wrong in the approach taken to defining ‘the use of a production process’. His Honour
stated that:

A production process is the creation or making of a product or the transforming of
one thing into another. To use a production process is to employ, apply or exploit a
process for this purpose. [BHPBIO 1764 at 152]

The issue of whether or not the infrastructure facility sought to be accessed is the
use of a production process can be answered by reference to whether the process
s actually creating or making a product or transforming one thing into another. The
rail service involves the use of infrastructure or a facility that enables the
transportation of one production from one location to another, but the
Infrastructure facility (the railway line and associated infrastructure) does not
transform the product into something different. [BHPBIO 1764 at 153]

BHPBIO appealed the Federal Court’'s decision to the Full Court of the Federal Court of
Australia. The appeal was heard on 30 April 2007 and judgment was reserved.

Rio Tinto Limited v Australian Competition Tribunal

On 4 July 2007 Rio Tinto applied to the Full Court of the Federal Court of Australia for an
order by way of prohibition against the Tribunal, which if granted would restrain the Tribunal
from further consideration of Fortescue Metals Group’s review application. Rio Tinto
submitted that the Tribunal does not have jurisdiction to undertake the review because the
service in Fortescue Metals Group’s application differs from the service in its June 2004
application for declaration. Furthermore, Rio Tinto submitted that the NCC had not made a
‘valid” recommendation to the designated Minister because the service in the NCC's
recommendation was not the same as the service in Fortescue Metals Group’s June 2004
application for declaration. It is anticipated that this matter will be heard by the Full Court in
November 2007.
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Sydney Airport Corporation Limited v Australian Competition Tribunal

Sydney Airport Corporation Limited (SACL) applied to the Full Court of the Federal Court of
Australia on 6 January 2006 seeking judicial review of the Tribunal’s December 2005 decision
to declare a service (upon application by Virgin Blue Airlines Pty Limited) provided by the use
of facilities at Sydney Airport for a period of five years from 9 December 2005 until 8
December 2010. Broadly, SACL claimed that the Tribunal had erred in its consideration of
s44H(4)(a), specifically the meaning of the words “access (or increased access)” contained in
that section, and that therefore the Tribunal’s decision should be set aside.

This matter was heard by the Full Federal Court in May 2006 and judgment was delivered in
October 2006. The Full Federal Court did not accept SACL’s submission that in considering
s44H(4)(a) it was necessary to analyse whether the supply of the service had been restricted
or denied. Furthermore, the Full Federal Court rejected the established approach of both the
NCC and the Tribunal to assessing s44H(4)(a) which involved (1) a considering of the impact
of regulated access (that is, declaration) under Part IIIA and (2) the factual/counterfactual
analysis, being a consideration of the future with and the future without declaration. In
effect, “access” in this context was interpreted as referring to the right to negotiate access to
a declared service under Part IIIA.

In rejecting this approach, the Full Federal Court found that access should be given its
ordinary meaning and, as such, is not synonymous with declaration. This was the position
espoused by Virgin Blue. The Full Federal Court held that the appropriate criterion (a) enquiry
involves:
... comparison between access and no access and limited access and increased
access. [SACL 146 at 81]

.. @ comparison of the future state of competition in the dependent market
with a right or ability to use [the] service and the future state of competition in
the dependent market without any right or ability or with a restricted right or
ability to use the service. [SACL 146 at 83]

SACL applied for special leave to appeal the decision to the High Court of Australia in
November 2006. The special leave application was heard by the High Court in March 2007
with the application being dismissed.

In responding to the Productivity Commission’s inquiry on the price regulation of airport
services, the Australian Government has stated its intention to amend Part IIIA to reinstate
the interpretation of ‘access’ to that which prevailed prior to the Full Federal Court’s decision
(Costello 2007). This would have the effect of restoring the approach adopted by the NCC
and Tribunal prior to the Federal Court judgment (see above).

2.3 The operation of Part I1IA of the
Trade Practices Act

Following the 2006 amendments to the Trade Practices Act, the NCC now reports annually on
aspects of the operation of Part IIIA. The report considers matters that have impeded the
operation of Part IIIA, the time taken for recommendations, effects of any access dispute
arbitrations undertaken by the ACCC, potential effects on investment and matters concerning
the future operation of Part IIIA.
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Matters impeding the operation of Part IIIA

Over recent years, governments have identified and are addressing impediments to the
operation of Part IIIA. Broadly, the actions taken to date and proposed place increased
priority on the timeliness of access processes, finetune criteria and procedures and seek to
improve the operation of regimes.

As discussed above, the Amending Act, proclaimed on 1 October 2006 addresses matters
relating to the timing of the process and the operation of access arrangements. The Act:

e required that declaration must promote a material increase in competition in another
market

e imposed ‘best endeavours’ standard periods for various stages of the declaration process,
including four months for the NCC to recommend on applications for declaration and six
months to recommend on applications for certification

e established that the object of Part IIIA is to promote the economically efficient operation
and use of, and investment in, essential infrastructure services and encourage a
consistent approach to access regulation across industries

e introduced access pricing principles including that access prices be at least sufficient to
meet the efficient costs of providing access, and allow investment returns commensurate
with regulatory and commercial risks.

On 13 April 2007 COAG amended the Competition Principles Agreement, with the objective of
streamlining merits reviews of regulatory decisions. The amendment to the Competition
Principles Agreement provides that where merits review of regulatory decisions is available,
such as in the Part IIIA declaration process, the review is to be limited to the information
submitted to the original decision maker except that the review body may request new
information where it considers this would assist it, and may allow new information where it
considers that the information could not have reasonably been made available to the original
decision maker. It remains necessary however for the Australian Government to amend the
Trade Practices Act to give effect to the COAG change to the Competition Principles
Agreement.

The NCC’'s judgment from its experience to date is that the changes introduced by the
Amending Act and amendment to the Competition Principles Agreement (when implemented
via amendment of the Trade Practices Act) will help to streamline regulatory processes,
improve the timeliness of decision making and reduce regulatory uncertainty.

e The two ongoing matters (the declaration application by Fortescue Metals Group and the
Epic Energy application for revocation of Gas Code coverage of the Moomba to Adelaide
Pipeline System) demonstrate the desirability of improving timeliness. At 30 June 2007,
the time elapsed since the Fortescue Metals Group and Epic Energy applications totaled
1111 and 837 days respectively.

e The NCC noted in its 2005-06 annual report, in relation to the application for declaration
of certain airside services at Sydney Airport, that the existing de novo merits review
process provides incentives for ‘gaming’ the Part IIIA declaration process. In the Sydney
Airport matter one party chose to defer provision of important evidence until the time of
the merits review in the Australian Competition Tribunal rather than provide this evidence
to the NCC at the time it was formulating its recommendation.

To assist in meeting objectives regarding timing, the NCC has revised its processes and
introduced a template for parties making application for a recommendation for the
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declaration of a service.> The template contains an indicative timeline for how the NCC will
consider an application and the process it will follow in making a recommendation within the
standard period.

While the template significantly expands the information applicants are requested to provide
at the time of their application, it is structured to assist applicants to make a prima facie case
for declaration. Inevitably many applicants face an information asymmetry when seeking a
declaration recommendation, but if they are able to demonstrate a sound basis for
declaration they can maximise the likelihood of a successful application, and may also be able
to pre-empt delays. The NCC has dispensed with production of an issues paper at the
commencement of consideration of applications for declaration. The enhanced application will
now form the basis on which public submissions are sought.

Other developments that should improve the operation of third party access regulation are
the decision by state and territory governments to refine all their access regimes and to have
these regimes certified by 2010 (COAG 2006), and the work currently being undertaken by
the Ministerial Council on Energy to reform regulation in the energy sector. As a part of this,
states and territories will revise their regimes for regulating third party access to gas and
electricity transmission and distribution infrastructure, and have these regimes certified as
effective.

There is a further matter concerning the operation of Part IIIA that the NCC considers
warrants attention. At present, the Trade Practices Act provides that where a decision maker
does not determine an application within 60 days, the decision is deemed to be a refusal of
the application. In such cases of deemed refusal, there is no statement of reasons by the
decision maker. The NCC considers that there would be benefits if the deemed decision
reflected the NCC's recommendation (rather than being a refusal in all cases) because this
would avoid decisions and reviews of decisions for which there are no statements of reasons.

Australian Competition and Consumer Commission
arbitration determinations under Part IIIA

Part IIIA of the Trade Practices Act establishes an arbitration framework available for
resolving disputes concerning the supply of services that have been declared. The arbitration
framework reflects the negotiate/arbitrate model with the centrepiece being that access to a
service will be on fair and reasonable terms. Such an outcome is achieved if the access terms
and conditions are commercially agreed between a third party and the service provider, which
is often possible where parties have a commercial relationship.

Sometimes however a commercially agreed outcome may not be achieved, for example
where a service provider has no commercial incentive to provide access on reasonable terms
to an access seeker. In the event that a third party and the provider of a declared service are
unable to agree on one or more aspects of access to the service, then either the third party
or provider may notify the ACCC that an access dispute exists. Where the ACCC is notified of
an access dispute it is required to determine the matter, unless it decides to terminate the
arbitration or the party notifying the dispute otherwise seeks to withdraw its notification.

Arbitrations are undertaken privately between the ACCC, the access seeker and the service
provider. The ACCC is required to use its best endeavours to arbitrate an access dispute
within six months of its notification, although it may extend this time. The six-month target

> The NCC placed the declaration application template on its website in October 2006 and revised the application
template in December 2006 in light of the amendments to Part IIIA of the Trade Practices Act.
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reflects the desirability of resolving matters as quickly as possible while ensuring there is
sufficient flexibility to deal with questions arising from the nature of the dispute, the
complexity of the issue and the conduct of the parties in providing necessary information in a
timely manner. Arbitration by the ACCC is generally considered to be the final stage of the
dispute resolution process, although if either party to a dispute is dissatisfied with the ACCC’s
determination it can seek review by the Tribunal.

During 2006-07 two matters were notified to the ACCC for determination by arbitration under
Part IIIA. These were the first two notifications to the ACCC for arbitration (of 13 declared
services) since the enactment of Part IIIA in 1995.6

Access dispute notified by Virgin Blue Airlines Pty Limited

On 29 January 2007, Virgin Blue Airlines Pty Limited (Virgin Blue) notified the ACCC under
Part IIIA of an access dispute concerning the declared service (the Airside Service) with the
provider of the service, SACL, seeking arbitration of the dispute by the ACCC. The dispute
related to the method of allocating costs for access to the Airside Service between airline
users of that service and the basis on which the price for access to the Airside Service should
be levied.

On 22 May 2007, Virgin Blue withdrew its notification of an access dispute as the parties had
been able to independently negotiate a commercial settlement. This outcome reflects the
intent of the Part IIIA model, which is premised first and foremost on encouraging effective
commercial negotiations and access on fair and reasonable terms, with regulatory avenues
being available to the parties in the event of dispute.

Access dispute notified by Services Sydney Pty Ltd

On 15 November 2006, Services Sydney Pty Ltd (Services Sydney) notified the ACCC under
Part IIIA of an access dispute concerning the declared service with the provider of the
service, Sydney Water Corporation. The dispute related to the methodology for pricing access
to declared sewage transportation services supplied by Sydney Water by means of its North
Head, Bondi and Malabar sewerage reticulation networks.

On 22 June 2007, the ACCC determined that the access price that Sydney Services is to pay
to Sydney Water in respect of customers supplied by Services Sydney is Sydney Water’s
regulated retail price for those customers minus Sydney Water’s avoidable costs plus any
facilitation costs associated with providing access. The ACCC published its final arbitration
report pursuant to s44ZNB of the Trade Practices Act on 19 July 2007.

The ACCC took approximately one month longer than the best endeavours standard period of
six months for making an access determination, notifying an extension of time as required by
the Trade Practices Act. The NCC regards the additional time taken as understandable
particularly noting that the determination was the first made by the ACCC in respect of Part
IIIA of the Trade Practices Act, and the first application of access pricing to the water and
sewerage industry in Australia.

Since Part IIIA was enacted the NCC has received 20 applications for declaration of a service(s) involving some
38 services. Of the 38 services the subject of declaration applications, 13 services were declared. Declaration
was refused in 14 cases and nine matters were withdrawn. As at the time of the preparation of this report two
matters were yet to be finally determined.
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Services Sydney has applied to the Tribunal for review of the ACCC's determination. The
ACCC determination will have no effect until the Tribunal makes its determination on the
review,

While the application for review of the ACCC's determination indicates that the arbitrated
outcome (the terms and conditions of access) did not satisfy Services Sydney, the NCC notes
that Services Sydney has been able to use Part IIIA to its full effect and intent in seeking
access on fair and reasonable terms to Sydney Water's declared services. First, Services
Sydney was able to apply to the NCC for a recommendation to declare the Sydney Water
services, and subsequently to the Tribunal when there was a deemed decision by the then
New South Wales Premier not to declare the Sydney Water services. (The then New South
Wales Premier had not announced a decision after the expiry of 60 days following the NCC's
recommendation resulting in a deemed no declaration outcome. However, arising from
Services Sydney’s review application, the Tribunal determined that certain services provided
by Sydney Water should be declared.) Second, after failing to reach agreement with Sydney
Water on access pricing, Services Sydney was able to have the matter arbitrated by the
ACCC, with the dispute determined close to the best endeavours six month target. Finally,
Services Sydney is now seeking review of the ACCC's determination by the Tribunal, a course
of action available under Part IIIA of the Trade Practices Act. The Tribunal is subject to a best
endeavours time limit of four months.

Evidence on the costs or, or disincentives for, investment in
the infrastructure by which declared services are provided

Access regulation inevitably involves judgments about costs and benefits. Parties seeking
access argue that where an existing facility has spare capacity and all users can be supplied
at lower cost if the facility is shared, then it is not sensible to force investment in high cost
new infrastructure. On the other hand, some infrastructure owners argue that the costs of
regulated access (including the threat of regulation) outweigh the benefits, and that one cost
is that they are deterred from investing in infrastructure.

Elements of the mining industry—particularly BHPBIO and Rio Tinto—have been the most
vocal critics of Part IIIA in relation to its costs, including claimed adverse effects on
investment. BHPBIO has quoted some very large numbers that it says will be the cost of
allowing other miners to use its Newman to Port Hedland railway line. The costs claimed by
BHPBIO are based on its assumption that, even at a time of record iron ore prices, allowing
(or even considering) third party access to the track will disrupt its operations and investment
plans such that it will be unable to operate efficiently and will delay investment to increase
capacity. In short, BHPBIO (and Rio Tinto) have argued that the introduction of competition
should not be considered because this would significantly disrupt their business.

In recommending on an application for declaration of the Mt Newman railway—which might
lead to one additional train running daily (at most an increase of 4 per cent in current use) —
the NCC considered the assumption behind the BHPBIO arguments. The NCC acknowledged
the issues underlying BHPBIO’s concerns but found that:

Any deterrent of declaration on efficient investment would be mitigated by
negotiated or arbitrated outcomes that account for the costs of access (including
diseconomies of shared use) and which provide certainty to the parties on the
allocation of costs of future capacity and technology investment.

... they (BHPBIO and RTIO) have asked the Council to assume that the mere fact of
declaration or the use of the Mt Newman line would be sufficient for BHPBIO to
decide to delay the implementation of a significant capacity expansion project in a
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period of unprecedented global demand for Australian iron ore—that is, to act
frrationally. (NCC 2006)

Given that almost all asset owners oppose declaration to some degree and can threaten, if
they are prepared to disregard their own commercial interests, to refuse to undertake
commercially advantageous investments, the NCC did not give significant weight to the
claims. The NCC found that there would be benefits from declaration including the promotion
of competition in the Pilbara rail haulage and tenements markets and economic and
environmental benefits from avoiding the unnecessary duplication of rail infrastructure. While
acknowledging there were mixed views on whether the shared use of railways or the
development of multiple railways would better support growth in iron ore exports, the NCC
was not persuaded that declaration under Part IIIA would have a negative impact on the
industry’s performance. The matter is now before the Tribunal (comprising a Federal Court
judge and economic and business experts), which will reconsider whether third parties should
be allowed the opportunity to use the Newman to Port Hedland railway line.

Aggregate investment data would appear not to support an argument that the potential for
regulation under Part IIIA has constrained investment in infrastructure. Investment in
economic infrastructure—utilities and non-dwelling construction—was 4.5 per cent of Gross
Domestic Product in June 2006, compared with 3.2 per cent in June 1987 (Coombs and
Roberts 2007).7 At the (now regulated) Dalrymple Bay Coal Terminal at the port of Hay Point
in Queensland, which was the focus of considerable media attention in 2005 when an
unexpected spike in world demand for coal lead to significant queuing of ships, there has
been a capacity expansion program over a long period of time both prior to and following
regulation. The NCC understands that the stage 7 expansion currently underway (to be
commissioned on 31 December 2008) involves virtually a 50 per cent increase in the size of
the existing facility—to three (currently two) inloading pits, inloading conveyors and
outloading conveyors, a larger stockyard and duplication of the existing 3.85 kilometre jetty
(DBCT accessed 23 August 2007).

Moreover, the private sector’s contribution to infrastructure investment has grown
substantially, from under 1 per cent of GDP in the mid-1990s to just less than 2.8 per cent in
June 2006 (Perkins, Nadarajah and McInerney 2007). The shift in infrastructure investment
from a public to private focus is to be expected following the NCP structural reform program
(and the introduction of competition in markets previously served by public monopolies) and
recent privatisations. There is broad agreement that these reforms have benefited Australia
(see chapter 3 of this report).

In 2005, the Prime Minister convened a taskforce to identify bottlenecks—either physical or
regulatory—in the operation of Australia’s infrastructure that may be impeding Australia
realising its export opportunities (Exports and Infrastructure Taskforce 2005). COAG
considered the taskforce report in June 2005, agreeing in principle to a simpler and
consistent national system of regulation for ports and export-related infrastructure. It noted
that all governments were undertaking significant investment in infrastructure and agreed
there is no national infrastructure crisis.

There is a need for caution in drawing conclusions on the basis of aggregate data on investment. The data
pertain to both the regulated and unregulated sectors. Many factors influence investment decisions. For
example, the structure of Australia’s economy is changing away from manufacturing towards the less
infrastructure intensive services sector, and growth in productivity means that a given level of output can be
produced with a lower level of infrastructure. Part IIIA aims to promote the economically efficient operation
and use of, and investment in, essential infrastructure services (so avoiding wasteful duplication of facilities).
In addition, there is uncertainty as to the ‘counterfactual'—the outcomes that would have been observed in the
absence of the Part IIIA.
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COAG further agreed in principle to:

e hasten long-term planning under Auslink8

e extend Auslink planning and coordination to ports and associated shipping channels
e each jurisdiction providing a report to COAG every five years on infrastructure

e the Commonwealth facilitating the establishment of groups to coordinate logistics chains
of national importance

e reinvigorate the agenda for harmonising road and rail regulations

e establish ‘one-stop shops’ in each jurisdiction for project facilitation and approvals (COAG
2005).

Arising from its 2005 decisions, COAG considered in 2007 a report on Australia’s national
infrastructure stock, the demands it faces, its performance and the investments being made
or required (COAG 2007). The 2007 report concluded that regulation is one of several
elements that are relevant to Australia’s approach to future infrastructure demand. The
report identified as important:

a stocktake of physical infrastructure including good information on its performance
o effective management of the infrastructure and factors influencing user demand
e a comprehensive planning framework, which identifies future demands and challenges

e a regulatory and pricing framework that encourages increasingly efficient use of
infrastructure and timely investment in new and updated infrastructure, where this is the
best option for responding to particular needs.

Investment issues in relation to natural gas pipelines are being addressed via greenfields
pipeline incentives intended to encourage pipeline developments. Regulation of pipelines
under the Gas Code has usually involved a pipeline operator setting standard access terms
and reference tariffs which it submitted to the ACCC for approval. The new national gas law,
which will replace the Gas Code, will provide an option for ‘light regulation’ involving a
negotiate-arbitrate approach similar to that for services declared under the National Access
Regime.

In addition, changes to the Gas Code have introduced the possibility of 15 year price
regulation exemptions for new pipeline developments. The decision making Minister may
grant a price regulation exemption after receiving a recommendation from the NCC. The NCC
and the decision maker, in making their recommendation and decision respectively, must
have regard to a number of factors including the national gas objective and the implications
of an exemption for affected markets and the public interest.® Pipelines that receive a price

8 AusLink is Australia’s intergovernmental cooperative transport planning arrangement. Core components
include:

e  adefined national network of important road and rail infrastructure links and their intermodal connections
e a National Land Transport Plan that integrates planning and investment on the national network
e  earmarked funding for local and regional transport improvements.

9 The national gas objective is to promote efficient investment in, and efficient operation and use of, natural gas
services for the long term interests of consumers of natural gas with respect to price, quality, safety, reliability
and security of supply of natural gas.
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regulation exemption are required to lodge limited access arrangements that do not include
price or revenue regulation. For international pipeline developments that link international gas
sources to Australian markets, a 15 year binding no coverage ruling is also available. As yet
there have been no applications seeking either a price regulation exemption or a no coverage
ruling (for international pipelines).

One suggestion from some infrastructure owners is that there should be an override capacity
within the National Access Regime to refuse access per se on the ground that it would be
contrary to the national interest. In the NCC’s view, this suggestion does not take sufficient
account of the already comprehensive nature of the declaration criteria. It is important, in the
NCC’s view, to distinguish between arguments for a general override within the national
regime and arguments in a particular case that declaration would be contrary to the national
interest. Proper application of the declaration criteria provides for the latter outcome.

The NCC considers, based on its experience to date, that the Part IIIA declaration process
allows appropriately for consideration of costs and benefits. The Part IIIA criteria necessitate
that the NCC and the decision maker identify and balance all costs and benefits and test
analysis through a public processes. Declaration decisions are also subject to merits review.
The existence of potential costs (such as adverse effects on investment incentives) is an
argument for ensuring that costs (and benefits) are properly considered in deciding whether
or not to regulate. It is not a reason to eschew beneficial regulation. If governments were to
consider specific action to address incentives to invest in infrastructure, then there is a need
to ensure that actions taken address identified problems and do not undermine important
regulatory safeguards.

In this regard, it is noteworthy that the existence of Part IIIA appears to have prompted
better state and territory regulation of services provided by monopoly infrastructure, and
therefore may have improved the climate for investment particularly in activities that depend
on the use of these services. In areas such as ports, grain handling and railways, access is
regulated by state and territory regimes that have not been certified as effective and so are
open to applications for declaration under Part IIIA. There have however been very few
declaration applications relating to these services. In the rail sector, where there were several
declaration applications in the early years of the National Access Regime, the applications
appear to have been aimed at encouraging adequate state and territory regulation.

Implications for the future operation of Part IIIA

Since 1995 when the National Access Regime in Part IIIA of the Trade Practices Act came
into force, there have been some 20 applications for declaration covering some 38 services
across sectors including rail, airports, water and wastewater, gas transport (outside the Gas
Code), electricity transmission and data processing. Of these, 13 services—in the rail, airports
and water and wastewater industries—have been declared.l® There have been two
notifications to the ACCC of an access dispute, one of which was withdrawn.

Australia’s experience to date is that the National Access Regime has operated as might be
expected. Most of the industries and facilities subject to applications have exhibited natural
monopoly characteristics and applications have generally focussed on facilities where an
owner or operator is vertically integrated and access is considered to be necessary to
overcome incentives to limit competition in upstream or downstream markets. The very few

10 The scope of access regulation extends beyond declaration under Part IIIA. Gas pipelines are regulated under
a set of state and territory access regimes, most of which have been certified as effective and therefore
operate to the exclusion of declaration. Electricity transmission and distribution services are also separately
regulated through access undertakings accepted by the ACCC and the telecommunications sector is subject to
an industry specific regulatory scheme.
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access disputes to date notified to the ACCC suggests that access issues are being
determined in the main through commercial dealings between access seekers and service
providers. This would suggest that the National Access Regime is broadly meeting COAG's
objectives for third party access.

Arising from decisions of COAG, the Australian Government has amended the Trade Practices
Act to finetune the National Access Regime, including specifying pricing principles and
strengthening timing obligations on regulators and decision makers. Timely implementation
by the Ministerial Council on Energy of current work on energy regulation (scheduled for
completion in 2008) and by governments on the review and certification of their existing
access regimes (scheduled for completion by 2010) will also assist.

COAG's April 2007 decision that the NCC should continue its access regulation role ensures
that the process of determining what is subject to regulation remains separate from the
administration of regulation. Except in the case of telecommunications, Ministers (or the
Tribunal on review) are responsible for declaration decisions and a body other than a
regulator advises the relevant ministerial decision maker on whether access to the services of
a particular infrastructure facility should be regulated. These institutional arrangements
reduce incentives for regulatory creep and ensure decision makers have access to
independent advice developed through transparent public processes.
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3 The National Competition
Policy

Governments agreed in 1992 to establish a National Competition Policy (NCP) commissioning
the Independent Committee of Inquiry into a national competition policy for Australia (Hilmer
Report), which reported in 1993. Subsequently, leaders of governments signed the April 1995
NCP agreements in which they undertook to implement commitments (develop policies,
publish annual reports and specific review reports and implement reforms). The National
Competition Council (NCC) undertook multi-jurisdictional assessments of progress in 1997,
1999 and annually from 2001 to 2005. These assessments formed the basis of decisions by
the Australian Government on competition payments by it to the states and territories.

In this chapter, the NCC has reported on the efficiency of its performance in its role of
assisting the implementation of the NCP program against its two planned outputs. This
annual report provides the NCC's final annual report statement on the outcomes of its role
under the now-concluded program.

3.1 NCP implementation 1995-2005

The NCP spanning 1995-2005 is widely recognised as having made a significant contribution
to Australia’s welfare—for example, the Productivity Commission (PC 2005) found that NCP
had delivered substantial benefits to the Australian community which, overall, had greatly
outweighed any transactional or adjustment costs. In its final (2005) assessment of
government’s progress in implementing the NCP and related reforms the NCC found that all
governments had made substantial progress in meeting their agreed NCP commitments.

e All state and territory governments had extended the Trade Practices Act prohibitions
against anticompetitive behaviour to all persons, including the Crown (in so far as it
carries on a business) within a jurisdiction’s reach.

¢ All governments had established independent prices oversight arrangements.

e Major government business enterprises had been corporatised, other significant
businesses exposed to competitive neutrality principles, and competitive neutrality
complaints units established.

e Governments had generally removed regulatory functions from government businesses
and reviewed the merits of separating monopoly elements before privatising their public
monopolies or introducing competition.

e The objective of national free and fair trade in gas had been largely realised and
considerable progress made towards achieving the goal of a fully competitive national
electricity market. The road transport reform commitments had been essentially
completed.

e In its 2003 and 2004 assessments, the NCC found that all governments had made
progress towards effective and efficient water management although jurisdictions were at
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different stages of implementation. Notably, urban pricing was achieving at least the
lower bound of cost recovery and elements of the rural reform program were underway.
The Council of Australian Governments (COAG) reached the Intergovernmental
Agreement on a National Water Initiative in 2004 under which the National Water
Commission took over responsibility for assessing in 2005 jurisdictions’ compliance with
water reform commitments.

Leaving aside water management, the main outstanding issues from the NCP agenda
were in the area of legislation review and reform.

Legislation review under the NCP

Under the NCP, governments undertook to review all legislation containing competition
restrictions (as at 1996) to ensure that the restrictions were in the public interest and remove
those restrictions that were not. Governments also undertook to ensure that all new
legislation that restricts competition is in the public interest

By the conclusion of the NCP legislation review program, governments had reviewed and,
where appropriate, reformed around 85 per cent of their nominated legislation. For priority
legislation the rate of compliance was around 78 per cent (see figure 3.1).11

Figure 3.1: Governments’ progress with completing their priority legislation review and

reform matters, 2003-05
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Recognising the burden on governments from conducting reviews and implementing reforms, and that the
greatest community benefit would arise from prioritising legislation with most impact on competition, the NCC
nominated priority areas of regulation (NCC 2003). It scrutinised around 800 pieces of priority legislation and
monitored outcomes in a further 1000 non-priority areas.
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In its final assessment of governments’ progress in implementing the NCP, the NCC identified
the areas where governments had not satisfactorily completed the legislation review program
and in some cases recommended reductions in competition payments. In addition, the NCC
observed that in connection with new legislation, governments’ gatekeeping mechanisms
could be improved substantially (NCC 2005).

Post 2005 developments in legislation review

While all governments committed in 2006 to complete reviews of priority legislation as part of
the new National Reform Agenda (see below), developments in the following priority areas
since the conclusion of NCP in 2005 indicate that progress has been uneven.

Australian Government: Wheat marketing

The Wheat Marketing Act 1989 provides AWB International Limited with an effective
monopoly of bulk wheat exports. The NCP review of the Act considered that introducing more
competition was likely to deliver greater net benefits to growers and the wider community
than continuing the export controls (Irving et al. 2000).

The review found that:

e any price premiums earned by virtue of the single desk are likely to be small (estimated
at around US$1 per tonne in the period 1997-99)

e the single desk inhibits innovation in marketing and cost savings in the grain supply
chain.

The review committee felt, however, that it would be premature to repeal the Act without a
further relatively short evaluation period. It recommended that the Australian Government
retain the single desk until the 2004 review required by the Act and that this review
incorporate NCP principles. The government retained the single desk and did not conduct the
2004 review under NCP principles. As a result, the NCC found that the Australian Government
had not met its NCP commitment.

On 12 January 2007 the Australian Government established the Wheat Export Marketing
Consultation Committee to consult with the Australian wheat industry, particularly growers,
about future wheat export marketing arrangements. The terms of reference given to the
committee were not those of an NCP review—that is, the committee was not required to
assess whether the competition restrictions that underpin the single desk provide a net public
benefit.

On 22 May 2007, the government announced that it was giving growers until 1 March 2008
to create a new entity to take over management of the single desk and that AWB
International Limited would continue to manage and market the 2007-08 wheat harvest.
Once growers have established their company, the government will introduce legislation to
confer single desk status to that entity.

Western Australia: Liquor licensing

The Liguor Licensing Act 1988 contained a needs test, whereby a licence application can be
rejected because the area has incumbent liquor outlets. The Act also discriminated between
hotels and liquor stores, with only hotels able to trade on Sundays. The Australian
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Government, acting upon the NCC’s finding that Western Australia had not complied with its
NCP commitments, imposed deductions to the state’s 2003-04, 2004-05 and 2005-06
competition payments.

In July 2005, the Western Australian Government released the report of a second liquor
review for public comment. The review found that the restrictions on competition are
unwarranted and should be reformed. The findings are consistent with the state’s previous
liquor review (and all other NCP reviews of liquor licensing conducted across jurisdictions).
Following community consultation, the government introduced the Liguor and Gaming
Legislation Amendment Bill 2006 which was passed by the Parliament in December 2006 and
contains the following reforms:

e The replacement of the needs test by a public interest test. Applicants are now required
to demonstrate that the application is in the public interest, and the licensing authority
must consider the application on the basis of its social, community, economic and health
implications and/or benefits.

e Increased Sunday trading hours (10 am to 10 pm) for metropolitan liquor stores. In
country areas the status quo continues—Sunday packaged liquor sales are restricted to
hotels unless the Director of Liquor Licensing grants an extended trading permit to a
liquor store.

South Australia: Barley Marketing

The Barley Marketing Act 1993 prohibited the sale or delivery of barley grown in South
Australia to anyone other than the Australian Barley Board.

In 1997 an NCP review of the South Australian Act and Victoria’s matching legislation
estimated that the Acts imposed a net cost on the community. The review recommended that
the two governments:

e remove the domestic barley marketing monopoly and retain the export barley marketing
monopoly for only the ‘shortest possible transition period” and

e restructure the Australian Barley Board as a private grower-owned company.

The Victorian Government accepted the review recommendations, removing the domestic
barley marketing monopoly on 1 July 1999 and the export barley marketing monopoly on 1
July 2001. Victorian barley growers have since had unrestricted choice as to whom they sell
their barley.

By mid-1999, the South Australian Government had removed the domestic marketing
monopoly, transferred the Australian Barley Board to grower ownership as ABB Grain Limited
and amended the Act to sunset the export monopoly over barley from July 2001.
Subsequently, however, it replaced the proposed sunset with a requirement for a further
review after two years.

The second review reported in June 2003 and found no evidence that the single desk
delivered benefits to the Australian community as a whole that outweighed its costs, or that
the objectives of the legislation could be achieved only by restricting competition. The review
recommended ‘controlled deregulation’ in which ABB Grain Ltd would retain a principal barley
export licence and, a year after the passage of reform legislation, an independent authority
would license barley exports by other marketers that the authority determines do not
threaten the price premiums that ABB Grain Ltd achieves as a result of its market power.
Following the review, the South Australian Government introduced a reform package but the
legislation did not have sufficient support to pass through Parliament.
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The NCC found that South Australia had not met its NCP commitments because it had not
implemented the recommendations of the two reviews. Arising from the NCC's 2005
assessment, the Australian Government deducted 5 per cent of South Australia’s competition
payments in relation to this matter.

In June 2006, the South Australian Government established a working group to reexamine
the bulk barley export monopoly. The report recommended that barley marketing
arrangements be deregulated following a transitional step of licensing accredited exporters
through the use of the Essential Services Commission of South Australia (ESCOSA) as
independent regulator. The Barley Exporting Act 2007 establishes ESCOSA as the export
licensing body. The new Act requires a review of the new arrangements within two years of
their commencement and will expire in 2010.

South Australia: Trading hours

Prior to 2003, South Australia’s Shop Trading Hours Act 1977 imposed complex restrictions on
trading hours that discriminated between retailers according to their size, location and
products sold. Most notably, the Act limited evening and Sunday trading by larger general
retailers and allowed longer trading hours for retailers located in the central business district
and Glenelg tourist precincts.

e In June 2003, the South Australian Government legislated to substantially reform trading
hours. Commencing in July 2003, Sunday trading was extended to suburban areas
between 11 am and 5 pm, and week night shopping was allowed until 9 pm in all areas.
Some discrimination against larger retailers remained. Unlike their smaller, specialist
competitors, larger general retailers are not permitted to trade after 9 pm on weekdays,
6 pm on Saturdays or 5 pm on Sundays.

e The NCC included the Act in a pool of South Australian legislation that it considered did
not meet NCP obligations. South Australia’s failure to address the remaining competition
restrictions in the Shop Trading Hours Act, together with the restrictions contained in
other pool legislation, attracted a deduction of 5 per cent of 2005-06 competition
payments.

Although the South Australian Government did not provide a public interest case to support
the remaining restrictions, it indicated that it intended to review the Act after the 2003
reforms had been in operation for three years. This review commenced in August 2006 and
reported to the South Australian Government in February 2007. The review concluded that
the Act ‘strikes a satisfactory balance between the competing interests of the various sectors
of the retail industry and the larger interests of the community’ and recommended that the
current restrictions be retained ‘with the possibility of consideration being given to a later
Sunday closing time’ (Moss 2007, p. 52).

3.2 The National Reform Agenda

On 10 February 2006, COAG agreed to a new National Reform Agenda and supporting
institutional arrangements, recognising particularly the challenges of Australia’s ageing
population and intensified global competition. The three-pronged objective of the new
agenda is to enhance the nation’s human capital and to continue competition reform and
regulatory reform to help underpin Australia’s future prosperity (COAG 2006a). On 14 July
2006, COAG reaffirmed its commitment to progress the National Reform Agenda, stating that
it recognised the benefits to the economy and community of progressing the three streams of

Page 25



Chapter 3

reforms (COAG 2006b). The broad parameters of the reform program were outlined in the
NCC's 2005-06 Annual Report.

The importance of further reform was emphasised by a Productivity Commission report in
February 2007 that found that the National Reform Agenda has the potential to significantly
raise national output and incomes (PC 2007 p. xxviii). The study examined the benefits
potentially available in the long term from further enhancing competition in key infrastructure
areas, reducing regulatory burdens on business, achieving more cost-effective health services
and raising workforce participation and productivity.

The Productivity Commission found that reforms aimed at improving productivity and
efficiency in energy, transport and related infrastructure and reducing the regulatory burden
on business, if fully implemented, could increase Gross Domestic Product in time by up to
around $17 billion or nearly 2 per cent. The Productivity Commission also considered that
there was potential for a 5 per cent improvement in the productivity of health service delivery
which, if achieved, would increase Gross Domestic Product by some 0.4 per cent.

In addition, 'human capital' reforms to enhance workforce participation and productivity —
targeting health promotion and disease prevention, education and training, and work
incentives — could potentially yield even larger gains, depending on program implementation
costs.

The Productivity Commission found that all jurisdictions would receive increased tax revenues
flowing from reform-induced growth.

Institutional arrangements to support the National
Reform Agenda

The importance of the institutional arrangements to accompany the National Reform Agenda
was recognised by the Productivity Commission, which concluded that:

....successful implementation of the agenda will depend crucially on effective leadership and
robust and transparent processes that: facilitate the analysis required to develop well-
founded guiding principles and specific reform options; provide for rigorous independent
monitoring of progress in implementing changes and reform outcomes; avoid fragmentation
of reform effort; and prevent backsliding (PC 2005).

The COAG meeting of 13 April 2007 (COAG 2007) clarified the supporting institutional
arrangements. COAG agreed that the COAG Reform Council’s role will be to monitor progress
in implementing reform and to assess the costs and benefits of the reforms referred to it
unanimously by COAG. The NCC will continue to undertake functions under Part IIIA of the
Trade Practices Act 1974 in relation to third-party access to infrastructure.

COAG confirmed that once consolidated, new, national reform initiatives are agreed by COAG,
COAG will consider referring them to the COAG Reform Council. The COAG Reform Council
will monitor the implementation of those reforms and provide COAG with annual reports on
progress. As reforms are implemented and economic, fiscal and other benefits are realised,
the COAG Reform Council will provide COAG with a broad ex-post assessment of the costs
and benefits of individual reform packages, giving consideration to the differences between
jurisdictions. Unlike the NCP, government funding for the National Reform Agenda will not
include generic up front payments.
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Competition and infrastructure regulation

The COAG meeting of 13 April 2007 agreed to a series of competition reforms to enhance
productivity and the efficient functioning of markets. On energy, COAG will establish a
National Energy Market Operator for both electricity and gas, encompassing a new national
transmission planning function. COAG also endorsed a staged approach for the national
mandated roll out of electricity smart meters to areas where benefits outweigh costs, as
indicated by the results of the cost-benefit analysis to be completed by the end of 2007.

On transport, COAG agreed to a three-phased reform program to provide better price signals
for transport freight infrastructure providers and users to enable Australia to meet more
efficiently the forecast growth in the national freight task, in parallel with implementing road
transport productivity enhancing reforms.

COAG also agreed a series of timelines and milestones to meet previous COAG commitments
to ensure a simpler and consistent national approach to the economic regulation of
nationally-significant infrastructure, including specific measures to enhance regulatory
outcomes for nationally significant ports and rail networks and the streamlining of third-party
access regimes. This includes a commitment that each jurisdiction undertake public reviews
of the regulation and effectiveness of competition in significant ports by the end of 2007.

Continuing regulatory reform

Building on commitments made on 10 February 2006, COAG agreed on 13 April 2007 to the
following actions to address various regulatory ‘hot-spots’, including:

e implementation of national rail safety legislation and a nationally-consistent rail safety
regulatory framework

e establishment of a national system of trade measurement

e in-principle agreement to the establishment of a national system for registration of
personal property securities by 2009

e a timetable for achieving national occupational health and safety (OHS) standards and
harmonising elements in principal OHS Acts

e development of a more harmonised and efficient system of environmental assessment
and approval as soon as possible

e ensuring best practice regulation making and re