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EXECUTIVE SUMMARY
Introduction

This Report has been produced following a review undertaken by Deacons and
Tasman Econornics, on behalf of the Victorian Minister for Planning, of the Victorian
Planning and Environment Act 1987 and its subordinate legislation (“Victorian
Planning Legislation™}, in light of the commitment of the Victorian Government
made under the Competition Principles Agreement {(“CPA”} to ensure that provisions
of its legislation do nat restrict competition unless it can be demaonstrated that:

« the benefits of the restrictions to the community as a whole outweigh the costs;
and

+ the objectives of the legislation can only be achieved by restricting competition.

Deacons, in conjunction with Tasman Economics, undertook a Medel 2 (“semi-
public") review of Victorian Plannigg Legislation based on the Victarian Gavernment
Guidelines far the Review of Legisfative Restrictions on Competition. The review
process invelved nofification 1o the public of the review, and the receipt and
consideraticn of submissions by interested parties.

Objectives Of Victorian Planning Legisiation

In essence, the Victorian Planning Legislation aims to:
» promote fairness and sustainability in decision-making:
« protect the natural and built environment from over-exaloitation;

» prevent detriment to the community’s amenity and saie environments resulting
from the development and use of land;

» preserve piaces of significance to the community fromr harm;

» ensure that community infrastructure is provided in an orderly and properly co-
ardinated fashion; and

+ make net ccmmunity beneflt a basic planning principle.

How Does The Legisiation Restrict Competition?

Victarian Planning Legislation may restrict competition bcth in the market for the use
and development of Victarian land, and the markets for the provision of the range of
goods and services which may be preduced or previded using land situated in
Victoria. This encompasses most businesses based in Victoria.

Because ihe Victorian Planning Legislation can afiect thz degree of competition in a
wide range of product markets, the review includes five Case Studies highlighting
elements of the Legislation, t¢ aliow a closer examinatior of the impact cf restrictions
on competition on the Victorian community.

Victorian Planning Legistation restricts competition in a variety of ways. For instance,
it can:

= restrict entry of firms into markets (eg through zcning, overtays and activity
centras policy);
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» advantage some businesses over others (eg through permits or existing use
rights and by granting a monopoly right for Responsible Authorities and Planning
Authorities to undertake functions that may be efficiently provided by others);

« restrict prices or production levels (eg through Section 173 Agreements and
Home Occupation Particular Provisions);

» restrict quality or location of goods and services (eg through building and site
development standards and zoning);

= restrict the price and/or type of input used in production, including land (eg
through zoning controls and Freeway Service Centre controls);

« restrict advertising and promotional activities (eg by regulating the size of certain
classes of sign); and

« impose transactions costs on businesses or households (eg through fees; cost in
terms of time to prepare and process applications, objections and appeals; cost
to hear appeals; and monitoring and enforcement cos:s).

Identifying Costs And Benefits Associated With Restrictions On Competition

Recommendation 1: It is recommended that the Victorian Government develop
and maintain a database providing information in relation to the number of
planning scheme amendments/planning permit applications by type, number of
objections by type, number of appeals by type and number of successful
appeals by type. It is considered that the systematic collection of this
information would greatly assist future analysis of the performance of the
Victorian Planning System.

The review adopts a qualitative cost benefit analysis methodology to identify a
numoer of potentially high cost system level restrictions on competition arising from
the Victorian Planning Legislation and its administraiion. Costs and benefits
consicered in the review are broadly defined and go bzsyond financial flows. Costs
take into account the value of opportunities foregone by tne community.

A lack of data made it impossible to undertake a quantiiizd cost benefit assessment
of these restrictions. However, costs associated with restrictions of competition
contained in planning legislation may include:

» cost to administer, monitor and enforce the particular restriction (not the cost to
administer, monitor and enforce the planning system z2s a whole);

* loss of technical or allocative efficiency. Technical inefficiency indicates that a
business does not produce the maximum possible output from a given set of
inputs. Allocative inefficiency indicates that a businsss is not using inputs in the
proporions or combpinations that allow it to minim.se costs. These types of
inefficiency can arise when a restriction prevents a business from achieving
economies of scale, adopting new technology or precuction methods or adopting
a quality standard which lowers production costs, irtroducing a new product or
service, expanding into a new market, or producing an optimal level of output;

» compliance costs borne by land-owners, developers, businesses and sometimes
households;

+ higher prices for goods and services (borne by consumers) in final product
markets, for instance if producers cannot minimise unit production costs as a
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result of the restriction, or obtain market power from the restriction and restrict
output to push prices up;

« reduction in number of suppliers of a good or service or in product or service
quality;
« lack of diversity in land developments; and

« reduced incentive for product or process innovation (eg development of poliution
control technologies if producers rely on buffers in planning schemes).

Benefits associated with restrictions on competition contained in planning legislation
include:

e reduction in negative externalities such as environmental damage and visual,
noise, air or water pollution, or a reduction in health or safety risk or crime;

» achievement of positive externalities such as conservation or improvement of
environmental quality, improved landscape, conservation of culturally significant
buildings and sites, creation of effective networks, or a health and safety benefit;

s guaranteed or greater provigion of public goods (eg public open space,
parklands, roadside vegetation, bridges, most roads, drainage systems, public
toilets, pavement and some community infrastructure such as public sporting
complexes);

» ensuring that land is used for its most productive purgose;

« greater certainty for landowners and/or investors;

* increased efficiency in the provision and utilisation of infrastructure;
» public amenity through orderly development; and

v imprcved access to markets.

In this review, distributional effects (ie transfers) are not rzated in the same way as
allocative effects (ie costs and benefits). Examples of transfers that are common in
the case of planning legislation include changes in land values (eg due to zoning)
and changes in the profits of businesses. They are treated differently because
usually one party gains at another’s expense.

Balancing Costs And Benefits Associated With Restrictions On Competition

It is difficult to be definitive about whether costs will outweigh benefits because the
answer will vary on a case by case basis, depending on the product markets
affected. Notwithstanding this, it is possible to identify some situations where the
costs associated with a legislated restriction may outweigh public benefits. For
instance, where:

*» Responsible Authorities are granted a monopciy right to undertake an
administrative function even though there are other garties in the community who
are able to provide the same service at lower cost;

s zoning controls prevent land from being put to a —cre productive use that is
valued more highly by the community;

» zoning and overlay controls do not closely reflect externalities (eg minimum floor
space provisions);

e activity centre provisions allow landowners to acquire market power by
constraining the supply of land available for retail activities;

RBL:Final P&E NCP Raview Report Jan 2001{consultantsrepart).doc



» Home Occupation restrictions prevent the sale of gocds sourced elsewhere, even
if the sale of such goods would not impose negative externalities on adjacent land
uses;

» Section 173 Agreements, that are not transparent, are not used as a mechanism
of last resort, particularly those that prescribe the way in which a business may
price or produce its goods or services; and

» development contributions plans and Section 173 Agreements are used to collect
revenue to fund the provision of public goods if the tax or rate system is a more
efficient revenue collection mechanism

Recommendation 2: Government should scrutinise the above listed provisions
in the Legislation and give careful consideration to either removing the
restriction or madifying it to lessen its restrictiveness.

In some cases there is a net cost associated with the lack of enforcement of
legislative provisions. For example, provisions to dster objections to planning
applications on purely economic grounds are rarely enforced.

The solution is not to remove such:provisions, but té encourage greater use of them
by Responsible Authorities and the Tribunal. Plain English guidelines to educate
prospective objectors could also assist to reduce the rumber of objections of this
kind.

Even if restrictions have a net public benefit this dces not mean they should
automatically be retained. Under the guiding principles ci the CPA, if on balance it is
likely that there is a net benefit associated with a restriction, further assessment is
required to determine if the objective could be achieved by a less restrictive means,
before policymakers should decide to retain a restricticn.

Potential For Less Restrictive Alternatives

There are a number of amendments that could be r—ads to either the Victorian
Planning Legislation itself or its implementation in pracice so that Government can
achieve legislative objectives at lower cost to the community. These are outlined
below.

Recommendation 3: Planning specific National Competition Policy (“NCP”)
guidelines and workshops be implemented to assist Planning and Responsible
Authorities to ensure that the public benefit associated with any policy or other
intervention outweighs costs. If guideiines and workshops of this kind are not
effective, insert into the Act an overarching public benefit test.

To minimise the probability that decisions made by Planning and Responsible
Authorities are inconsistent with NCP principles and obj=ctives (eg do not satisfy the
two pact competition test), the Department of Infrastructur-2 should develop guidelines
to assist Planning and Responsible Authorities to impler~znt planning policy in a less
restrictive way. These guidelines would relate NCP prirciples and objectives to the
Victorian Planning System, to provide guidance tc Planning Authorities and
Responsible Authorities on the operation of market cormpetition and its benefits for
the community. They would provide an educative set of principles to guide decision-
makers to use high cost planning restrictions as a matter of last resort, and only
where the benefits of such restrictions are likely to outweigh costs. These guidelines
could also assist Planning and Responsible Authorities o improve the consistency of
planning decisions.
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It is recommended that regular workshops be held for Planning Authorities and
Responsible Authorities, and that a "hot line” be set up to assist decision makers in
assessing the economic impact of proposals, without confusing the concept with the
impact of competition on the viability of competitors.

If guidelines and education of this kind are not effective in facilitating outcomes that
are in the net public benefit, it is recommended that there be introduced into the
Legislation an overarching net public benefit requirement. This could be included as
a new objective in Section 4(1) of the Act, or by amending the wording of the last
objective (balance the present and future interests of all Victorians). In addition, the
requirement to have regard to net community benefit could be included in Section 12
(duties and powers of Planning Authorities) and in Section 60 (matters to be taken
into account in considering permit applications) of the Act. A compulsory test of this
kind is likely to increase administration costs for Planning and Responsible
Authorities and applicants, so it may be prudent to establish what can be
accomplished through guidelines and education pricr to legislative change.

Recommendation 4: Amend Section 60 to make it consistent with other parts
of the Act. -

Consideration should be given to amending Section 60 of the Act to make it
consistent with Section 848(1)(b) of the Act, which requires a Tribunal, in determining
an application for review, to have regard to the objectives of planning in Victoria
specified in Section 4(1).

Consideration should also be given to amending Section 60(1)(b) of the Act to make
it mandatory for a Responsible Authority to consider significant social and economic
effects of a use or development for which the application is made, if the
circumstances appear to so require. At the moment, the language of the Act may be
interpreted as being permissive only. The words “appear to” should also be deleted
as they allow for subjectivity and inconsistency of approach.

Recommendation 5: Where it is cost effective to do so, use performance
based overlays and particular provisions in preference to potentially costly
prescriptive criteria.

This review recommends that the Victorian Government endeavour to make overlays
and particular provisions more "performance based" to allow the legislation to better
target activities which generate negative externalities and not be inflexible so as to
penalise businesses that do not generate negative externalities. Planning legislation
in Victoria contains a number of prescriptive limits on floor size, sign size, number of
occupants etc. It is possible that the objectives underlying these prescriptive limits
may be met at lower cost using performance criteria that focus on, for example,
safety or traffic congestion.

Performance criteria should generally be preferred provided that any additional
administration and monitoring cost associated with performance criteria (as opposad
to prescriptive criteria) - and it is not clear that there will be any additional cost - are
ouhveighed by the benefits associated with allowing businesses that do not generate
negative externalities to operate without restriction.  The adoption of this
recommendation could be facilitated through the planning specific NCP guidelines
discussed under Recommendation 3 .

Recommendation 6: Reduce costs associated with restrictions on competition
under activity centre controls.

The review recommends that the Victorian Government reduce costs associated with
restrictions on competition due to activity centre controls by:
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e ensuring that the size of each activity centre area is sufficient to reduce risk of
landlords attaining monopoly power in the Land Use Market as this can stifle
competition and innovation much more than if each activity centre is of sufficient
size to allow strong rivalry;

» ensuring that the list of policy exceptions is reviewed and updated regularly to
match consumer preferences; and

« considering inserting another exception allowing rataill businesses to locate
outside activity centres provided they are prepared to pay for any negative
externalities they generate (valued appropriately).

Recommendation 7: Improve consistency of planning decisions concerning
planning scheme amendments and permit applications.

This review recommends that the Victorian Government encourage greater
consistency in planning scheme amendments and permit application decisions. This
could be facilitated through the use of planning specific NCP guidelines discussed
under Recommendation 3. The guidelines should highlight the potential for adverse
impact on competition if a Respon§jble Authority is inconsistent in:

» the level of detail it requires in respect of a permit apgiication;
* its approach to notification of permit applications;
» the time which it takes to handie planning permit ape ‘cations;

« the matters which it takes into account in considerinrg whether or not to grant a
permit; and

» determining what conditions it imposes in connection “vith a permit.

The guidelines should also highlight the need for Planning Authorities to be
consistert in their approach to natification of planning sc~=me amendments.

The guidelines could further require that a Planning Authority and Responsible
Authority document, and make publicly available, its c=scision as to the extent of
notification.

Recommendation 8: Ensure that exceptions to particular State Planning Policy
Framework and Local Planning Policy Framework policies {including those
relating to activity centres), zones, overlays and Particular Provisions are
consistent with NCP principles and objectives and are regularly reviewed to
determine whether additional exceptions are appropriate.

This review recommends that the Victorian Government stress the importance of
taking into account NCP principles objectives in considering exceptions to the
application of State Planning Policy Framework and Local Planning Policy
Framework policies, zones, overlays and particular orovisions by encouraging
Planning Authorities to follow the planning specific NCP guidelines discussed under
Recommendation 3.

This review further recommends that the Victorian G<vernment require Planning
Authorities to regularly review exceptions to policy re:ating to activity centres to
ensure they are consistent with community preferences.

Recommendation 9: Remove or narrow exemptions of land use or
development by Responsible Authorities from Ministeriai permit process.

This review recommends amending Section 96(1) and (2) of the Act to either remove
the exception allowing planning schemes to exempt land use or development by
Responsible Authorities (or persons using land owned or occupied by Responsible
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Authorities) from the Ministerial permit process, or narrow the application of the
exemption by amending Clause 67 in the Victorian Planning Provisions.

Recommendation 10: Amend the Home Occupation Particular Provision to
make it more consistent with performance criteria and ensure that exceptions
reflect community preferences.

This review recommends that the Victorian Government amend the Home
Occupation Particular Provision to allow exemptions from limits placed on operating
hours, floor area and products that may not be sold where the applicant can
demonstrate that the activity does not impose significant negative externalities (eg
traffic congestion, noise or visual pollution) on the community.

Recommendation 11: Reduce the costs associated with Section 173
Agreements.

Given strong potential for lack of transparency in development of Section 173
Agreements, the high transactions caosts they generate, and the fact that they often
operate and run with the land for longer than necessary to achieve their objective,
this review recommends that the Victorian Government:

« amends the Act so that Responsible Authorities may only use Section 173
Agreements as a last resort, and accordingly must demonstrate that the purpose
towards which the agreement is directed cannot be achieved by another means,
for example, through appropriately worded permit conditions or development
contributions plans;

= amends Section 62(6) cof the Act to prevent the imposition of permit conditions
requiring Section 173 Agreements for provision of services or facilities in relation
to land development in circumstances where an approved development
contrioutions plan covers the subject land;

» amends Section 177(1) of the Act so as to require a Responsible Authority to
include a “sunset” provision in every Section 173 Agreement, to ensure that the
agreement does not have a life beyond achievement of its intended purpose.
Alternatively, amend the Act to require periodic review of Section 173
Agreements and for their complete or partial repeal if it is demonstrated that their
purpose has been satisfied;

» amends the Act to require that any objectors to a planning permit application or
submitters in respect of a planning scheme amendment that imposes a
requirement for a Section 173 Agreement are consulted in respect of the contents
of same prior to execution;

¢ amends the Act to prohibit Section 173 Agreements i-om imposing price controls;
and

+ through the Department of Infrastructure, issues educative guidelines to
Responsible Authorities as to appropriate use of Section 173 Agreements. This
could be included in the planning specific NCP guidelines discussed under
Recommendation 3.

Recommendation 12: Reduce costs associated with economic objections and
lack of enforcement of existing provisions of the Act intended to prevent
economic objections.
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This review recommends that the Government of Victoria take steps to reduce the
opportunity for economic objection unless objectors can establish a proposal is not
in the community interest (as opposed to private interest of a business). Given the
reluctance of Responsible Authorities to apply Section 57(2A), which permits them to
refuse to consider an objection if its primary purpose is to protect the economic
interests of a party, and reluctance of the Tribunal to award costs or damages
against a frivolous or vexatious objector, it is recommended that the Department
consider:

» issuing guidelines which educate Responsible Authorities and parties seeking to
lodge an objection as to what amounts to an appropriate economic objection, and
what opportunity for submissions ought to be given to prospective commercial
objectors prior to rejecting their objection;

« amending Section 57(2A) to overcome a Supreme Court ruling that commercial
objectors must be given the opportunity of a hearing prior to rejecting their
submissions;

« amending the Act so that a provision similar to Section 57(2A) also applies to
enable a Planning Authority to reject similar “economic objector” submissions in
relation to a planning scheme @mendment; and °

« taking steps to raise the awareness of Responsible Authorities and objectors of
the requirement under the Act that objectors must demenstrate how they would
be affected by the grant of a permit. This could be dcne in the guidelines referred
to In Recommendation 3. If the guidelines prove ineffective, the Department
should consider amending the Planning and Environment Regulations 1998 to
introduce a pro-forma objection form that includes a requirement that the objector
state how the grant of a permit would affect them. The same ought to be
considered in respect of submissions in relelion to planning scheme
amendments.

Recommendation 13: Conduct a review to determine whether it is feasible to
remove Planning and Responsible Authority monopoly on provision of certain
administrative functions that may be performed by other parties at lower cost.

This review recommends that the Victorian Government, through the Department of
Infrastructure, implement a review of the essentially administrative functions
performed by Planning and Responsible Authorities, including the preparation of
planning scheme amendments and the issue of certificates of compliance, with a
view to assessing which, if any, of those functions may be performed by other
parties, including private sector entities.

Recommendation 14: Consider introducing a sunset clause in permits for
alternative uses where the likely community benefits associated with an
alternative use will not outweigh the costs, and the alternative use generates a
major negative externality.

This review reacommends that the Department seek iz minimise the potential for
alternative use rights under Clause 63.08 of new plarning schemes to continue
indefinitely in circumstances where the likely benefits flcving from the alternative use
will not outweigh the costs, and the alternative use generates a major negative
externality. The Department should consider amending Clause 63.08 to include a
requirement that all permits for alternative uses contain a condition so that the use
may be reviewed after a period sufficient to allow a business tc generate a normal
rate of return. In this way, businesses that generated a major negative externality
could have their alternative use right terminated in future. This could restore their
incentive to avoid generating negative externalities. Care would need to be taken
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that this sunset clause did not remove all certainty for the business in question. This
could be achieved by ensuring that alternative use rights were only terminated if the
business activity were found to generate a major negative externality upon the
community.

Good Regulatory Design

The recornmendations made in this Report are not just consistent with NCP
principles and objectives, they also are consistent with principles of good regulatory
design. By following principles of good regulatory design, government agencies such
as the Department of Infrastructure will help to develop a system of efficient and
effective regulation that imposes the least possible burden on business and the
community. This will help to make Victoria more attractive to investors and also
improve the international competitiveness of Victorian-based businesses.
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INTRODUCTION

This Report has been prepared by Deacons Lawyers and Tasman Economics
on behalf of the Victorian Minister for Planning, as part of the commitment
made by the Victorian Government in accordance with the National
Competition Policy ("NCP”") to review all existing Victorian legislation having
regard to the Competition Principles Agreement (“CPA") principle that
legislation (including subordinate legislation) should not restrict competition
unless it can be demonstrated that:

» the benefits of the restriction to the community as a whole outweigh the
costs; and

o the objectives of the legislation can only be achieved by restricting
competition. . :

)
-

Deacons Lawyers and Tasman Economics wsare commissioned by the
Department of Infrastructure to undertake a legislative review of the Victorian
Planning and Environment Act 1987 ("Act”) and its associated subordinate
instruments (“Victorian Planning Legislation” or “Legislation”), having
regard to clause 5(9) of the CPA. The terms of reference of this review are
set out in Appendix 1 to the NCP Review of Planning and Environment Act
Discussion Paper issued by the Department of Infrastructure, as parnt of its
consultation in relation to this review (“Discussion Paper”). The Discussion
Paper is attached as Appendix 1 to this Report.

The review has been conducted in accordance .ith the model for a semi-
public review, as established in the Guidelines fzcr the Review of Legislative
Restrictions on Competition prepared by the Corpetition Policy Task Force,
Cabinet Office, Victorian Department of Premisr and Cabinet (“Victorian
Guidelines”). In particular, the review has:

» involved consultation with the public, insofar as the review was advertised
to the public on 5 August 2000 and submissions called for and, as a result,
a number of submissions have been received and considered. These
submissions are listed in Appendix 2 of this Report; and

» Dbeen undertaken independently of the Deparment of Infrastructure and
Victorian Government by Deacons Lawyers, and Tasman Economics.

A draft Report was submitted to the Departmznt of Infrastructure on 13
QOciober 2000 and comments on the draft Regcrt considered. This Final
Report has been prepared taking into account ccmments received during a
period of consultation between the date of submission of the draft Report and
10 November 2000.



2.1

BACKGROUND AND REVIEW METHODOLOGY
Competition Principles Agreement

As a signatory to the CPA between the Commonwealth, States and Territories
of Australia, the Victorian Government committed to developing a timetable
for the review and, where appropriate, reform of all existing Victorian
legisiation that restricts competition by the year 2000. This review of the
Victorian Planning Legislation has been undertaken in accordance with that
commitment as a semi-public review. Underpinning the review is the guiding
principle articulated under clause 5(1) of the CPA that:

“Legislation (including Acts, enactments, Ordinances or regulations) should
not restrict competition unless it can be demonstrated that:

(a) the benefits of the restriction to the community as a whole
outweigh the costs; and

}

(b) the objectives of the legislation can only be achieved by
restricting competition.”

The terms of reference of this review (see Appendix 1) are consistent with
clause 5(9) of the CPA which, on a non-exhaustive basis, specifies that a
review should:

» clarify the objectives of the legislation;
+ identify the nature of the restriction on competiiicn;

» analyse the likely effect of the restriction cn competition and on the
economy generally;

» address and balance the costs and benefits of the restriction; and

s consider alternative means for achieving the same result including non-
legislative approaches.

This Report addresses each of these elements, by closely following the
Guidelines For NCP HReviews (February 1999) issued by the National
Competition Council (“NCC” ) and the Victorian Guidelines.

The recommendations made in this Report are not only consistent with NCP
principles and objectives, they also are consistant with principles of good
regulatory design. Good regulatory design nelps to improve the attractiveness
of Victoria as a place to invest as well as the international competitiveness of
Victorian-based industry. The Office of Regulatory Reform has published
guidelines on good regulatory design for use by Victorian Government
departments and agencies. These guidelines advocate:

» an understanding that freely functioning markets provide the best means
of allocating goods and services within @ community and are the best
means of ensuring that goods and services are produced efficiently;
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* identification of the problem using a market failure framework;
« clear identification of regulatory objectives;

« full consideration of market based and other regulatory alternatives befare
regulation;

s consistent and transparent decision criteria;
e minimum necessary regulation to achieve the regulatory objective;

» preference be given to direct and performance oriented regulatory
approaches (as opposed to indirect or prescriptive regulation that focuses
on inputs and processes);

« reasonable compliance burdens;

» consistent and transparent appeals processes; and
L 7

’

» effective and cost efficient enforcement regimes.

These principles are entirely consistent with NCP principles and objectives.
Recognition of these principles of good regulaicry design by government
agencies, such as the Department of Infrastructure, will help ensure the use of
efficient and effective requlation that imposes the least possible burden on
business and the community.

The conclusions and recommendations made i recent comparable South
Australian and ACT legislative reviews (Competition Policy Review of the
Devsfopment Act 1993 and the Devslopment ~2gulations 1993 — South
Australia (July 1999) and the NCP Review of the ACT's Land (Planning and
Environment) Act 1991 (May 2000)) have besn reviewed, and where
appropriate considered in the context of the Victcrian planning system. It is
recognised, however, that the Victorian Planning Legislation differs greatly
from the South Australian and ACT planning systems.

This review also takes into account the findings of the Victorian Auditor-
General in his December 1999 Report (Performance Audit No. 62) entitled
“Land Use and Development in Victoria — the State’s Planning Systen’
(“Auditor-General Report”).

This Report is structured as follows:

Section 3 provides an overview of the Victoriar Planning Legislation, and
accordingly identifies the legislation which is the sLzject of this review;

Section 4 clarifies the objectives of the Victorian Planning Legislation, and
identifies the market failures which the Legislation addresses;

Section 5 identifies those elements of the Legislation which restrict or
potentially restrict competition;

Section 6 provides a cost/benefit assessment of the identified restrictions;
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2.2

Section 7 considers potentially less restrictive alternatives and contains a
number of recommendations which are directed towards minimising or
removing identified restrictions on competition; and

Section 8 contains five case studies which are discussed in Section 2.2
below.

Role of Case Studies

A critical element of any NCP review of legisiation is the definition of the
markets which are to be considered in determining whether and, if so, the
extent to which legislation restricts competition.

In Section 5.1 of this Report, the concept of a “market” is considered. Two
principal markets are identified as being relevant to a consideration of the
impact on competition of the Victorian Planning Legislation: the market for the
use and development of Victorian land, and the final product markets in
respect of the range of goods and services that may be produced and sold
using Victorian land. r :

As s recognised in the Discussion Paper, one of the challenges in
undertaking the NCP review of the Victorian Planning Legislation is to identify
the markets affected by the Legislation, given that planning schemes made
under the Act regulate the use and development ai all land in Victoria, except
that in Commonwealth ownership. The Legislation potentially has some form
of direct or indirect effect on all commercial activities in the State.

As a rasult, it is not possible to make definite corclusions about the balance
of the community costs and benefits at the general planning system level
Sacause of the difficulty in defining a distinct market and undertaking a
meaningful cost/benefit analysis.

Accordingly, as part of this review, five case stucies have been prepared to
illustrate the manner in which components of the Victorian Planning
Legislation may restrict competition in particular scenarios (“Case Studies”).

The five Case Studies are set out in Section 8 of this Report. Part (1) of each
Case Study describes the provision of the Victorian Planning Legislation to
which each Case Study relates.
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3. OVERVIEW OF VICTORIAN PLANNING AND ENVIRONMENT
LEGISLATION

The Planning System

The Act provides that planning control in each municipality in Victoria will be
by a single mechanism, namely a planning scheme covering the whole of that
municipality. This is not the case in other States where there are multiple
planning instruments and no uniformity as regards common planning
objectives and terminology.

The Act provides that all planning schemes must seek to advance stated
“Objectives of Planning in Victoria” and make any provision which relates to
the use, development, protection or conservation of land. This is
accompiished by means of zones, which set out uses which are “as of right”
(no permit required), uses which require a planning permit and uses which are
prohibited. Planning schemes also contain overlays, which apply additional
restrictions over certain areas which have special attributes that warrant
careful attention.

A feature of all new Victorian planning schemss is that they contain all
relevant planning policy and planning controls in one document. Planning
scheme maps which show the location of zones and overlay controls are
available at all municipal offices and at the Department of Infrastructure.
Structure of Planning Schemes

Tne Act requires that each planning scheme st include State standard
provisions and local provisions. Because this is a fairly recent requirement,
the current planning schemes are called "new z!anning schemes” or “New
rFormat planning schemes”. Under the Act, the State standard provisions
must be selected from Victoria Planning Provisiors (“VPPs”) approved by the

Minister for Planning. The current approved VPPs include all of the following
parts:

+ State Planning Policy Framework ("SPPF”)

» Local Planning Policy Framework (“LPPF”)

e standard zones

» standard overlay controls

» particular provisions

+ general provisions

e planning definitions

Only those zones and overlays which the local Planning Authority requires

need be included in any particular planning scheme; but those selected must
be in standard format. The local authority may also include schedules to
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zones and overlays, but these should foliow Ministerial directions on the form
and content of planning schemes.

SPPF

The SPPF is intended to inform those who prepare planning schemes and
those who administer them of the State planning polices that they are to take
into account and give effect to in planning and administering their respective
areas. It is said that the Government expects that Planning Authorities and
Responsible Authorities should endeavour to balance conflicting objectives in
favour of net community benefit and sustainable development.

Principles of land use are set out in the SPPF under the headings of
Settlement, Environment, Housing, Economic Development, Infrastructure and
Particular Uses and Development. In each case, objectives, implementation
guidelines and strategies are set out.

LPPF

- :
Under the Act, the LPPF " must include a Municipal Strategic Statement
(“MSS") and any other provision directed by the Minister for Planning and may
also include any other provision which applies to the municipality. These
typically take the form of Local Policies which mainly deal with strictly local
issues and special characteristics of the land in question.

The Act requires that each MSS contains strategic planning, land use and
development objectives of the Council as a “Planning Authority”, the strategies
for achieving those objectives, an explanation of the relationship between the
cbjectives and strategies and development and use controls and any other
matter that the Minister directs. The MSS must te consistent with Council’s
Corporate Plan and be reviewed every three years, or sooner if the Minister so
directs.

Zones

Under new planning schemes, zones are drawn from VPP standard groups of
Residential (5), Industrial (3), Business (5), Rural (3), Public Land (4) and
Special Purpose (5) zones. The zones contain Tables of Uses setting out
what is “as of right” ie no permit is required (Section 1), what requires a permit
(Section 2), and what is prohibited (Section 3). Uses not specified in either
Section 1 or Section 3 fall into Section 2 and therefore require a permit.

The planning permit system allows a decision {o be made as to whether a
proposed use is appropriate for an area or not, having regard to State and
Local Policies, and it provides a vehicle for the imposition of conditions which
usually seek to limit the impact of the proposal upon other landowners or the
amenity of the area. The new planning schemes have a greater number of
uses in “permissible” areas (Section 2) than previous schemes — including
some uses previously prohibited — because of the enhanced role of policy in
deciding upon applications. The first stated purpose of each zone is to
“implement the State Planning Policy Framework and the Local Planning
Policy Framework, including the Municipal Strategic Staterment and local
planning policies”.  Decision guidelines are prefaced by the words "Because
a permit can be granted does not imply that a permit should or will be
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granted’, which are intended to send the message that policy will be given
great weight in the decision process.

Overlays

Overlays in new planning schemes are selected from the VPPs. They are
superimposed over the zoning pattern and several overlays may
simultaneously apply to a parcel of land, in addition to its zoning. Overlays
are grouped into Environment and Landscape (3), Heritage and Built Form (4)
and Land and Site Management (12). A permit may be required for
development and use under an overlay even in circumstances where the base
zoning requires no permission, but the enquiry in all cases is limited to the
precise matters in the overlay which “trigger” the need for a permit. Narrow
exemptions under an overlay may override more generous exemptions
available under general controls, such as vegetation protection controls,
because of the more area-specific nature of the overlay. Local schedules to
overlays can exempt the need for a permit or require a permit if the overlay
itself provides for this. As with some zones in new planning schemes,
(Residential 2, Business, industrial, Public Land and Special Purpose) some
overiays can provide that ‘there are no third party rights of objection and
appeal.

Standard Particular and General Provisions

New planning schemes include standard VPP Particular Provisions including
subdivision, easements and restrictions, specific sites and exclusions,
advertising signs, carparking, home occupation, service stations, native
vegetation, crisis accommodation, shared houses, community care units,
gaming and licensed premises. There are 30 such provisions in all. There is
~o cerortunity for local variation of these provisicns, but it is possible to add
{urther considerations in the LPPF.

General Provisions in the new planning schemes deal with administration of
ihe scheme, uses, buildings, works, subdivision and demolition not requiring
a permit (eg public utility installations), existing uses, land used for more than
one use, decision guidelines, referrals to referral authorities (ie other public
authorities and utility providers) and applications for permit required by, or on
land owned by, Councils.

Planning Authorities and Responsible Authorities

Under the Act, a Planning Authority is any person who is given power to
prepare a planning scheme. Usually this is a Council, but the Minister may be
the Planning Authority for land, such as French Island, that is not within a
municipality. Councils may prepare amendments to VPPs - if authorised by
the Minister — and local provisions, in accordance with the Minister’s Direction
as to form and content of new planning schemes. The Minister is therefore
able to control the content of any draft planning scneme in the State and is the
only person in Victoria who can ultimately approve their final form.

In preparing planning schemes or amendments, Planning Authorities must
implement the objectives of planning in Victoria (discussed in Section 4.1
below), and must take into account any significant environmental effects, and
may also take in account any social and economic effects that the scheme or
amendment might have.
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A Respansible Authority is responsible for the administration or enforcement
of planning schemes. In most cases this is the local Council, which wears a
Planning Authority “hat” for preparing planning schemes and a Responsible
Authority “hat" when implementing them. Most Councils have separate
groups of officers to perform these tasks.

In addition to administration and enforcement of planning schemes and
implementation of their objectives, Responsible Authorities have wide powers
to deal with land and enter into joint ventures, and may compulsorily acquire
land in certain circumstances.

Decision Making

The structure of the Victorian planning system facilitates two broad areas of
decision-making. The first area is preparation of planning schemes by the
Planning Authority and approval by the Minister. The planning scheme itself
stipulates those land uses and development which will be as of right, those
which will require a permit application and those which are absolutely
prohibited.

v
}

The second decision area is the consideration of applications for permit by the
Responsible Authority. There is opportunity to change the application to
better meet planning standards and expectations and to control the off-site
effects of the proposal by impaosition of conditions cf permit.

In both areas of decision, the decision-making process is subject to

compliance with government policy which fifters through the system at all

levels.

The Planning Scheme Amendment Process

The process includes:

» Planning Authority notification of the prsoaration of a proposed
amendment to all parties having an interest or likely to be “materially
affected’ by it;

» submissions {in support or objection) may bz lodged wnh the Planning
Authority by “any persort’,

» consideration of all submissions by the Planring Authority followed by a
decision to:

- change the amendment as requested by sLzmitters; or
atandon the amendment; or

- refer the submissions to an independer: Panel appointed by the
Minister;

e public hearing of submissions by the independent Panel;

» report (recommendations) by the independent Panel to the Planning
Authority;
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¢ consideration of the Panel report by the Planning Authority followed by
either adoption or abandonment of the amendment;

« if adopted (with or without changes), submission of the amendment to the
Minister who may direct further public notice, especially if changed; and

« decision of the Minister to approve the amendment with or without
changes or refuse to approve it.

There are no rights of appeal by any party against the decisions of the
Planning Authority or the Minister. There are limited rights to make application
to the Victorian Civil and Administrative Tribunal (“Tribunal™) in respect of
defects in the above procedure. There are no rights of appeal against the
independent Panel because its report is a recommendation rather than a
"decision”. It is possible to apply to the Court for relief in certain exceptional
circumstances, such as manifest bias or denial of natural justice on the part of
the Panel.

The Minister may exempt a Planning Authority frcm some of the requirements
to give public notice of an afmendment if he or she considers compliance is not
warranted or that the interests of Victoria or any part of Victoria make such an
exemption appropriate. The Minister may make such exemption conditional
upon some alternative form of notice.

The Minister may also exempt himself or herself from complying with some or
all of the requirements to give notice of an amendment that the Minister
prepares if the Minister considers that compliance is not warranted or that the
interests of Victoria or any part make such an exemption appropriate.

The Minister published a Practice Note for the us= of powers of exemption in
December 1999. These are referred to in mcr2 detail below under the
“Ministerial call in” heading .

The Planning Permit Process

This includes:

« application in the prescribed form with any .nformation required by the
planning scheme; '

* djrections by the Responsible Authority to give notice to owners and
occupiers of adjoining land unless it is satisfisd that the grant of a permit
would not cause "material detrimenf’ to any person;

» directions by the Responsible Authority to givs notice to any other persons
i it considers that the grant of a permit may cause “material detriment”’ to
them;

« referral to referral authorities (eg public vuziities) who have power to
require the imposition of conditions and a power of veto (subject to
Applications for Review to the Tribunal by permit applicants);

« lodging of objections by interested persons, such as nearby residents;

.
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e consideration of the application by the Hesponsible Authority upon
considerations specified in the Act or the planning scheme, including
planning policy;

e decision of the Responsible Authority to grant a permit or refuse the
application upon stated grounds;

o if the Responsible Authority decides to grant a permit upon conditions,
those conditions must accord with proper planning principles and include
any matters required by the planning scheme or a referral authority;

e granting of a permit immediately if there are no objectors or if third party
notice is not required to be given by the planning scheme. If objections
have been lodged, nc permit may be granted until the period allowed for
objector appeals to the Tribunal has expired; and

o stipulation of time limits for the commencement of the permitted use or the
commencement and completion of development on any granted permit.
These may subsequently be extended at the discretion of the Responsible
Authority. The rationale for this is to prevent permit holders relying on
“old" permits which are no longer consistent with contemporary planning
controls.

Planning Appeals

Applications for Review to the Tribunal include:

» appeals by permit applicants against refusal;

» agpeals by permit applicants against failure =i the Responsible Authority
to grant a permit within the prescribed timeframe;

e appeals by permit applicants against conditiorns of permit imposed by the
Responsible Authority (or referral authorities);

« appeals by permit applicants against refusal of the Responsible Authority
to extend commencement/compietion dates on a permit;

» appeals by objectors against the decisicn of the Responsible Authority to
grant a permit (objector rights of appeal can te, and in the case of some
zones and overlays in new planning schemes are, removed); and

+ appeals by persons who were not objectors, but who claim to be
“affected’, may proceed with [eave from the Trbunal.

In determining an Application for Review, the Tricunal must take into account
or have regard to several matters, including:

» any relevant planning scheme;
« the Objectives of Planning in Victoria (discussad in Section 4.1 below);

* any State Environment Protection Policy;
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e any amendment to a planning scheme which is adopted by the Planning
Authority but not yet approved by the Minister; and

* any relevant planning agreement affecting the subject land.

These are in addition to any other matters which the Responsible Authority
could properly have taken into account in making its decision. In cther words,
the Tribunal is to stand in the shoes of the Responsible Authority when
determining the appeal.

Appeals by applicants for permit may be brought within 2 months of the
decision of the Responsible Authority or at any time after expiry of the
prescribed timeframe for decision in the case of appeals against failure to
decide. Appeals by objectors and other third parties, however, must be
brought within 21 days of the decision of the Responsible Authority.

Site-Specific Amendments (“Spot” Rezoning)

The new Victorian planning system discowages applications for planning
scheme amendments directed toward special zoning or special planning
scheme provisions for specific sites.

It is now possible to apply for permission to carry out a prohibited use by
means of a specified combined permit and planning amendment process.
The procedural steps for conventional planning scheme amendments
generally apply (with appropriate modifications) to this process.

Ministerial “Call In”

Urcer the Act, the Minister may call a permit apc “cation in for decision by an
incependent Panel appointed for that purpose if it appears to the Minister that:

» the application raises a major issue of policy and its determination will
have a substantial effect on the achievement =i planning cobjectives; or

» the decision has been unreasonably delayed to the disadvantage of the
applicant; or

» the proposal requires consideration by the Minister under another Act (eg
Environment Effects Act) and that consideraticn would be facilitated by the
referral.

A Responsibie Authority may request the Minister to decide an application for
permit. Other parties, including the permit applicant or objectors, may also
request Ministerial intervention. The Ministerial Practice Note (December
15999) in relation to use of the Minister's powers of exemption from some
procedural steps regarding planning scheme amsndments deals with the call
in powers. Generally, applications must demonstrate proper grounds, proper
consultation, and that attempts to resolve dispuias have been made. The
Practice Note states that reasons for and circumstances of intervention by the
Minister will be made publicly available, with annual reports to Parliament.

Town Planning Compensation
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The Act provides for compensation under certain circumstances including the
placing of land in a public use zone or public acquisitions overlay, or other
notification that the land will or may be required for a public purpose (eg a new
sports oval, road, park etc) and:

» aplanning permit is refused on that basis;
» the Tribunal directs that no permit may be granted on that basis; or

+ there was a loss on sale of the land because of the “public purpose”
intention.

Compensation is also payable if access to a road is restricted by closure
under a planning scheme, and for loss suffered as a consequence of the
lapsing of a public purpose reservation.

Enforcement

There are three means of enfercement of planping schemes, planning permits
and planning agreements, nantely: '

e the issue of Planning Infringement Notices;
e prosecution in Court; and
« applications to the Tribunal for Enforcement Qrders.

Enforcement QOrders are not intended as punishment, but are a means of seeking
compliance. They have the advantage of facilitating orders for restitution or
rehabilitation of the land. Breach of an Enforcement Order made by the Tribunal
is an offence. From 31 May 2000, general penzlttes under the Act were
increasad from a maximum of $4,000 to $120,000 and from $400 per day to
$6,000 per day for a continuing offence. A person ccncerned in the management
of a corporation charged with an offence may be charged with the same offence
unless that person is able to prove that the relevant events took place without his
or her knowledge or consent.

All penalties are payable to the Responsible Authority which prosecutes under
the Act. '

Another alternative, while not strictly regarded as “eniorcement”, is cancellation or
amendment of permits by the Tribunal for substantial failure to comply with permit
conditions.

Declarations

Apolications may be made to the Tribunal for “arbitrazion” of disputes arising from
provisions in planning schemes, permits, planning agreements or Enforcement
Orders requiring that things must be done to the saisfaction of the Minister, the
Responsible Authority, public authority, the Council or referral authority or must
not be done without their consent or approval. Therzs are no third party rights in
respect of such applications, but the Tribunal may direct that notice be given to
potentially affected parties, including persons who objected to the grant of the
permit.
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Applications may also be made to the Tribunal for declarations as to the status of
land under the planning scheme, interpretation of planning scheme provisions,
and the validity of actions taken by the Responsible Authority. Again, there are no
third party rights, but the Tribunal can direct that notice be given of the
application.

Damages against frivolous objectars

The Act provides that the Tribunal may order a person who has brought
proceedings before it vexatiously or frivolously or “primarily to secure or maintain
a direct or indirect commercial advantage for the person who brought the
proceedings' to pay loss or damage suffered by any other person as a result of
such proceedings.

Planning Agreements (“Section 173 Agreements™)

These may be entered into between the Responsible Authority, the owner of the
subject land and any other party and can act as a form of restrictive covenant on
Title.  Section 173 Agreements may act as an “extra layer” of planning control
and are useful for obtaining concessions from intending developers and
contributions towards the provision of community benefits, such as public open
space and other community facilities.

Planning System Reform

The Victorian Planning System is subject to constant review by the Department of
Infrastructure. Amendments are made to State standard provisions in response
to commsants and submissions made by Councils, th2 [and development industry
and interested members of the community, or at the initiative of the Department
itself.
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PLANNING LEGISLATION OBJECTIVES
Clarifying The Objectives Of The Legislation
Historical Background

Restrictions on the use of land arrived with the First Fleet in the form of
“private nuisance” claims at common law against landowners who interfered
with a neighbour’s enjoyment of his or her land.

Municipal Councils were given power to set aside land for residential use
under the Local Government Act in 1921, but the first dedicated planning
legislation was the Town and Country Planning Act 1944 which set up a
system for the creation and administration of planning schemes.

Development of Planning Rationale

The Town and Country Plénning Act 1961 formed the basis for the current
system of planning controls. There were many amendments, but those in
1968 established a State policy formulation system and the evolution of
Statements of Planning Policy, which were the pracursor of the current State
Planning Policy Framework.

The Town and Country Planning Act 1961 contained no explicit objectives. In
the Second Reading Speech for the 1968 Amendments, the Hon R.J. Hamer
said:

“The primary component of urban growth is land use, and this must be
planned as an expression of people’s neecs for places in which to live,
work, conduct their business, and enjoy their leisure. The society of
the future will not have been well served by this generation unless the
foreseeable problems of land use planning, together with the incidental
needs of services and transport are anticipated as far as possible”.
(Hansard, Legislative Council, 1967-13968, Vol 290, P.3656)

The Current Model

The draft Planning and Environment Bill 1986 gave rise to much public
discussion. The concept of town planning seeking to address “social and
gconomic” factors was seen by some as a novel concept.

The then Minister for Planning and Environment, the Hon J.H. Kennon, said in
the Second Reading Speech that:

“..."Planning” as envisaged by the 8.l is about the use and
development of land. While this requires taking into account a wide
variety of issues, they are to be taken into account insofar as they
affect the use and development of land. Conversely, other kinds of
planning may have an effect on the way land should be used and
developed, and they could be implemented, where appropriate,
through planning schemes.

Planning schemes should not in themselves be seen as major
statements of economic or social policy. Where it is desirable to
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influence the use and development of land to implement such policies,
they should be stated or referred to in planning schemes.

It was never intended to introduce a Planning Act to precisely define
the scope of planning, or tell planners, councils or anyone else how to
plan. The Bill enables planning proposals to be implemented. Most
planning, as such, does not need specific legislation”. (Parliamentary
Debates, Legislative Council, 24 March 1987, pp 491-492).

Many of the current State Planning Policy Framework policies are derived
from coordinated - ie interdepartmental — or Executive State Government
policies. Urban consolidation policy is enshrined in Shaping Melbourne’s
Future (1987); Cities in the Suburbs: the New District Centre policy for the
1990s (1992); Creating prosperity: Victoria's Capital City Policy (1994) and
Living Suburbs: a Policy for Metropolitan Melbourne into the 21 Century
(1995).

Since 1993 there have been annual Planning Statements from the Minister
which reinforce Government directions, progressive reform of the planning
system and anticipate future changes to the Act and State standard planning
scheme provisions. Not all of these changes follow consultative processes.
Some changes are reflective of political and economic imperatives.

On 13 December 1999 the Hon J Thwaites, Ministzr for Planning, delivered a
paper entitled "State Planning Agenda: A Sensible Balance”. Under the
heading “A Strategic Planning System” the following appears:

“In an economic and social environment characterised by rapid
change, it becomes essential that our planning system is flexible
egnough to respond to and manage this hange. But it needs to be
prescriptive enough to provide centainty and consistency. A sensible
balance must be reached.

Strategic land-use planning is pivotal to achieving the Government's
objectives for economic development, environmental resource
management, infrastructure coordination and service delivery. |t
enables the Government with the community to:

e understand the way in which urban and rural communities operate,
and their opportunities and problemns;

« provide information and analysis that can assist private and public
sector decision making;

» establish pricrities for infrastructure arc service delivery,
» create a framework for local planning coficies; and

» establish long-term goals and objectives the entire Victorian
community can strive for.”

Although individual Councils may initiate the preparation of planning scheme
amendments for their municipality, they must comply with the Ministerial
Direction on the Form and Content of Planning Schemes as revised from time
to time. Even purely local provisions, including guidelines for the exercise of
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discretion at the local level, are subject to this scrutiny and must be approved
by the Minister after “vetting” by the Department of Infrastructure before they
become operative.

Stated Purpose of the Planning and Environment Act

The purpose of the Act set out in Section 1 is “to establish a framework for
planning the use, development and protection of land in Victoria in the present
and long-term interests of alf Victorians".

Although the title of the Act is “Planning and Environment”, it does not
purport to set up a regulatory regime for protection of the environment within
the ordinary meaning of that expression. There are references to “ecology”,
“environment” or “environmental” in Sections 4(1)(b), 4(2)(c) and (d), 12(2)(b),
60(1)(a)(iii) and 84B(1)(d), but these generally take the form of relevant
considerations rather than imperatives.

If, however, the wider definition in Section 4 of the Environment Protection Act
1970 were adopted, mamy planning functions could be described as
“environmental”. That defimtion is: ’

"environment” means the physical factors of the surroundings of
human beings including the land, waters, atmosphere, climate, sound,
odours, tastes, the biological factors of animals and plants and the
social factor of aesthetics.”

The underlined words clearly embrace the “amenity” planning concept and
thus give rise to the possibility of describing many olanning initiatives as steps
to protect the environment.

Objectives of Planning in Victoria

The objectives ("Objectives of Planning in Victoria”) set out in Section 4(1)
of the Act are, first (Section 4(1)(a)):

“to provide for the fair, orderly, economic and sustainable use, and
development of land”.

This is probably the most quoted paragraph of the Act in planning appeals. It
is something of a two-edged sword, however, because aspiring developers
rely upon it as a statement of the “land is a valuadle resource” principle, while
objectors argue that “fair” and “sustainablg' have conservation significance.

The word “orderly’ is something of a cliché freguently used in grounds of
refusal of permit or by objectors to the grant of a permit. The most common

interpretation is that individual planning decisiors ought not prejudice future
planning of the area in question.

The second Objective in Section 4(1)(b) -

“to provide for the protection of natural and man-made resources and
the maintenance of ecological processes and genetic diversity”
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enlarges on the “sustainable development’ element in the first Objective. |t
includes protection of the built as well as the natural environment and seeks
to apply well known Ecologically Sustainable Development principles.

The third Objective in Section 4(1)(c) -

‘to secure a pleasant, efficient and safe working, living and
recreational environment for all Victorians and visitors to Victoria”

relates to the concept of preservation of amenity and the separation of
inconsistent land uses. Efficiency may be beyond the scope of town planning,
as might workplace safety, but measures to prevent disruption or detriment to
the beneficial use and enjoyment of land such as permit conditions are readily
available. This Objective includes consideration of recreational and tourist
potential of land in the public domain.

The fourth Objective in Section 4(1)(d) -

‘to conserve and gnhance those buildings, areas and other places
which are of scientific, aesthetic, architectural or historical interest, or
otherwise of special cuftural value”

essentially deals with protection of heritage assets and culturally significant
places. Planning is intended to perform similar functions to the system under
the Heritage Act wherever appropriate. The Heritage overlay in the new
planning schemes is an example. Another example is protection of
"aesthetic” values via Design and Development overlays.

The fifth Objective in Section 4(1)(e) -

to protect public utilities and other asszis and enable the orderly
provision and co-ordination of public utilitiss and other facilities for the
benefit of the community”

is self-explanatory in terms of public infrastructure. “Other facilities” include
community facilities and may extend to quasi-oublic and private facilities
located within larger shopping complexes and town centres. In that context,
the words “protect’ and “co-ordination’’ can be significant.

The sixth Objective in Section 4(1)(f) -

“to facilitate development in accardance wvith the objectives set out in
paragraphs (a), (b), (¢), (d) and (e)”

really means that planning schemes ought be zdministered in a way that
gives priority to development and uses that meet -2levant criteria.

Thz seventh Objective in Section 4(1)(g) -

“to balance the present and future interests of all Victorians”
is frequently applied in the context of a “net community benefif’ test, in
assessing planning scheme amendments and proposals for the development

and use of particular parcels of land. The usual principle is that the benefits
of a proposal to the general community must out~eigh the detriment to those
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immediately affected by it. “Future interests’ is frequently cited as an
argument against the creation of undesirable precedents or proposals likely to
inhibit forward planning initiatives.

Planning Framework Objectives

The twelve Objectives set out in Section 4(2) of the Act relate to the planning
system itself.

The first is:

“(a) to ensure sound, strategic planning and co-ordinated action at
State, regional and municipal levels”.

This is realised in the structure of all new planning schemes.
The second Objective is:

“(b) to establish a system of planning schemes based on municipal
districts to be the principal way of setting out objectives, policies and
controls for the use, development and protection of land”.

This relates to the form of planning scheme operation actually established in
the body of the Act itself.

The third Objective is:

“(c) to enable land use and development planning and policy to be
easily integrated with environmental, social, economic, conservation
and resource management policies at State, regional and municipal
levels”,

Tnis rainforces the nexus between strategic anc statutory planning and the
importance of policy at State and local levzals. As an example of
interpretation, the first Purpose in every zone and overlay under the new
schemes is:

“to implement the State Planning Policy Framework and the Local
Planning Policy Framework, including the Municipal Strategic
Statement and local planning policies”.

Tne fourth Objective is:

“(d) to ensure that the effects on the anvironment are considered
and provide for explicit consideration of sccial and economic effects
when decisions are made about the use ard development of land”.

Shortly after the commencement of the Act, the ‘hen Planning Division of the
Tribunal responded to developer claims that they ought have the benefit of
economic considerations, and claims by local otjectors that proposals ought
be rejected if they had an adverse social impact on immediate neighbours, by
hoiding that this Objective was directed toward the wider community (eg See
Vernia Pty Ltd &Others v City of South Melbourne and Others 87/2453 cited
at 1 AATR pages 2-3).

The fifth Objective is:
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“le) to facilitate development which achieves the objectives of
planning in Victoria and planning objectives set up in planning
schemes”.

This is similar to the general Objective in Section 4(1)(f). In the context of
planning schemes, it means that certain types of proposals may be given
priority over others if they meet strategic planning criteria or that special
purpose controls may be applied to them.

The sixth Objective is:

“(f)  to provide for a single authority to issue permits for land use or
development and related matters, and to co-ordinate the issue of
permits with related approval”.

This has been achieved through the abolition of dual planning controls which
prevailed in many areas and the “co-ordination” ideal has been realised in
areas such as heritage, mining and EPA works approval.

The seventh Objective is: ©

“(g) to encourage the achievement of planning objectives through
positive actions by responsible authorities and planning authorities”.

This has been largely achieved through Ministerial Directions, the issue of
guidelines and like publications and the conduct of workshops and public
information sessions. A number of positive actions are available to
Responsible Authorities under Section 171 of the Act including planning
agreements, the purchase or exchange of land and carrying out use and
develcpoment of land. There are powers of comeulsory acquisition of land in
Section 172.

The eighth Objective is:

“(h) to establish a clear procedure for amending planning schemes,
with appropriate public participation in decision making”.

The drafting procedure is achieved by the “toolkit” issued by the Department
of Infrastructure which includes Ministerial Directions, guidelines and samples
of preferred techniques. Planning Panels Victoria has issued its own
Strategic Assessment Guidelines for issues to be considered at
RPanel/Advisory Committee Hearings. Public participation procedures from
notification to hearing of submissions are set out in Sections 17-39 of the Act.

The ninth Objective is:

“(i)  to ensure that those affected by proposals for the use,
development or protection of land or changes in planning policy or
requirements receive appropriate notice”.

This is similar to the previous Objective in terms of policy enshrined in
planning schemes and “requirements” under such schemes. Procedures for
giving notice to third parties, including relevant public authorities and utility
providers, and dealing with responses are set out in Sections 51-60 of the
Act. The question as toc what is “appropriate” notice is a vexed one which has
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given rise to many applications to the Tribunal and the Courts. Public
notification procedures are expressly excluded in certain zones under the
New Format planning schemes.

The tenth Objective is:

“) to provide an accessible process for just and timely review of
decisions without unnecessary formality”.

Although this Objective recognises that planning appeals are intrinsically part
of the planning system, there is Iittle that the Act can do to achieve the stated
ideals, because the entire framework for the conduct of appeals is set out in
the Victorian Civil and Administrative Tribunal Act 1998.

The eleventh Objective is:

“(k) to provide for effective enforcement procedures to achieve
compliance with planning schemes, permits and agreements”.

These take two basic forms. Firstly, “punishment” through Court prosecution
and Planning Infringement Notices under Sections 126 to 132 of the Act and,
secondly, Enforcement Order proceedings before the Tribunal under Sections
114 to 125, which allow the Tribunal to make orders which seek to achieve
compliance and/or take mitigatory or rehabilitative steps.

The “effectiveness” of enforcement procedures is likely to be enhanced by
substantially increased penalties which became efiective from 31 May 2000.

The last Objective is:

(I} to provide for compensation when and is set aside for public
purposes and in other circumstances”.

Payment of compensation for land required or Zeemed to be required for
public purposes has long been part of planning culture. Current provisions
are found in Sections 98 to 113 of the Act. Compensation is not available for
very restrictive controls which might be imposed over development and use of
land, which are considered to be in the public interest but actually fall short of
the “public purposes’ criterion. The “other circumstances’, apart from actual
compulsory acquisition of land, are very limited.

Summary of Obijectives of Planning in Victoria

In essence, the objectives of the Victorian Planning Legislation are to:

» cromote fairness and sustainability in decision making;
» protect the natural and built environment from cver-exploitation;

e prevent detriment to the community's amenity and safe environment
resulting from the development and use of land;

» preserve places of significance to the community from harm;
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» ensure that community infrastructure is provided in an orderly and properly
co-ardinated fashion; and

» make net community benefit a basic planning principle.

The Importance of Objectives

The Objectives of Planning in Victoria are significant in a number of respects.
In a sense, they “drive” the planning machine itself and they are arguably
given greater status now than at the time of their first enactment. Planning
schemes must seek to further them under Section 6(1)(a) of the Act, Planning
Authorities must implement them in relation to planning schemes (Section
12(1)(a)) and the Tribunal must have regard to them in determining
Applications for Review (Section 84B(1)(b)) or Requests for Cancellation or
Amendment of Permits (Section 90A). These Objectives are set out at the
start of all New Format planning schemes and the Goal, set out in Clause 12
of all such schemes, is stated as follows: )
I N
“The State Planning Policy Framework seeks to ensure that the
objectives of planning in Victoria (as set out in Section 4 of the
Planning and Environment Act 1987) are fostered through appropriate
land use and development planning policies and practices which
integrate refevant environmental, social and economic factors in the
interests of net community benefit and sustainable development.”

The Extent To Which The Legislation Addresses Market Failure

This Section outlines the principal markat failures “which the Victorian Planning
Legislation seeks to address.

What is Market Failure?

Market failure refers to any situation in which an unregulated market fails to
deliver the best possible social, economic and environmental outcomes.
Regulatory intervention is usually justified on the basis that such intervention
can deliver more efficient, environmentally sustainabie and/or equitable
outcomes than markets in some cases. :

This principle is neatly summarised in the Victorian Guidelines on page 24 as
follows:

“While open and unrestricted competiticn in markets is generally
regarded as the most efficient method of allocating the community’s
resources, it does not always provide the Zest possible economic and
social outcomes. Nor are the conditions alays present for competition
to thrive.

Markets may fail to operate competitively or efficiently for a number of
reasons. Most commonly market failure arises in the presence of one
or more of the following:

Sources of market failure

« public goods
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e externalities
= natural monopolies
» information asymmetries

The presence of these market failures... serves as the principal
rationale for government intervention in a market economy.”

In the context of a review of the Victorian Planning Legislation, market failures
in the form of externalities (positive and negative), public goods and
information asymmetry are most likely to be relevant. Each of these concepts
is explained on page 31 of the NCC Guidelines as follows:

» Externalities arise when third parties have spillover costs (such as
pollution) or benefits (such as reafforestation) from economic activities
that they are not a party to, and pricing mechanisms do not exist to
allow third parties to charge or pay for their costs or benefits, resulting
in inefficient levels of-production. ]

p

« Some goods and services once produced are difficult to charge for
because it is too expensive or impractical to exclude some consumers
from enjoying their benefits if they do not pay — for example, footpaths.
Such goods are said to be nonexcludable and completely open
markets without a way of financing themm may underinvest in their
production and repair. Also, some goods and services once produced
may benefit many others without rivalling the use of those who paid for
their production — such as the benefits of a lighthouse. Such goods
are salid to be nonrival in consumption, and completely open markets
without a way of financing them may undarinvest in their production
and repair. Nonexcludable and nonrival goods define what are called
public goods.

»  When information to their producers or consumers is highly uncertain
or unavailable to one party, market powers may be highly uneven
resulting in producers being underpaid or consumers deceived. Such
information asymmetry may result in underproduction or over-
production of shoddy goods and services.” :

Market Failures In an Unreguiated Land Market

In an entirely unregulated market for the use and development of land, market
failure would be manifested in the form of:

» a number of negative externalities flowing from the use and
development of land, including:

(1 co-location of incompatible [and uses;
(2) damage to the natural and built environment;
(3) loss of amenity to those living in proximity to uses or

developments which encroach on their surroundings
whether by way of noise, pollution or visually;
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(4) increased risk to health or safety;

(5) loss of or damage to assets considered by the cormmunity
to be of heritage or cultural significance; and

(6) the imposition of excessive loads on existing community
and industry infrastructure, which may lead to its decline
and ultimate failure;

« the absence or lack of necessary or desirable facilities which are
in the nature of public goods needed by the community
generally, such as recreational reserves, buffer zones and some
forms of public infrastructure; and

» information asymmetry, where parties do not have sufficient
information to make informed decisions about the quality of land or
buildings prior to purchase, or the nature of other land uses in the
area which may impose negative externalities on them.

i !

Linking the objectives of the Victorian Planning Legislation to market
failures

The Objectives of Planning in Victoria (specified in Section 4(1) of the Act)
which are discussed in Section 4.1 of this Report address market failures in
the following ways:

« the objective of providing for the fair, orderly, economic and sustainable
use and development of land relates to e avoidance of negative
externalities which may arise from co-location of incompatible land uses or
development without regard to the impact ¢i nat development upon the
community in general;

» the ocbjective of providing for the protection of natural and man-made
resources addresses negative externalities relating to over-exploitation of
land resources for development purposes;

e the objective of securing a pleasant, efficient and safe working, living and
recreational environment for all Victorians addresses market failure in the
form of health and safety related negative externalities and public goods;

» the objective of conserving and enhancing heritage and cultural assets
addresses market failure by way of negative externalities (eg protection of
histarical or culturally significant buildings, places or artefacts beyond the
level afforded by the market) ; and

> the objective of protecting and enabling the orZerly provision of community
infrastructure addresses market failure in the form of negative externalities
(eg avoidance of congestion externalities) and efficient provision of public
goods (eg the provision of non-rival, nan-excludable infrastructure that
would not otherwise be provided by an unregulated market).

Most of the twelve Planning Framework Objectives which are listed in

Section 4.1 (being those specified in Section 4(2) of the Act) can also be
related to addressing market failures in the form of negative externalities and
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lack of public goods. The eighth objective of establishing a clear procedure
for amending planning schemes, with appropriate public participation in
decision making, and the ninth objective of ensuring that those affected by
proposals for land use or development, or changes in planning policy, receive
appropriate notice, address information asymmetry market failure. They
establish as an objective of the Victorian Planning Legislation that the
Legislation should result in implementation of appropriate procedures to
ensure that those affected by land use or development, both directly and as
members of the community, are appropriately notified and have the ability to
voice any concerns that they may have in relation to a proposal.

Part (2) of each Case Study in Section 8 contains an analysis of the
objectives of the provision of the Victorian Planning Legislation to which the
Case Study relates, and identifies the market failures which each provision is
intended to address.
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RESTRICTIONS ON COMPETITION
ldentification of Relevant Markets

Critical to any assessment of the extent to which any legislation impacts upon
competition is the determination of the market in respect of which the impact
upon competition is to be considered.

A usetul starting point in defining a market is to consider the definition of that
term in the Commonwealth Trade Practices Act 1974, which is as follows:

“For the purposes of this Act, unless the contrary intention appears,
“market” means a market in Australia and, when used in relation to any
goods or services, includes a market for those goods or services and
other goods or services that are substitutable for, or otherwise
competitive with, the first-mentioned goods or services.”

It is widely accepted that mfarkets should at lzast be defined having regard to
four elements:

« product level ie identifying competing products or services, usually on the
basis of them being substitutable

« geographical level ie identifying the geographical extent of the market
s functional level eg manufacturing, wholesale or retail

» temporal level ie taking into account likely future developments and inter-
generational issues including the impact of current activities on future
generations and past activities on current genaration.

The obvious “product” market that must be considered in the context of this
review is the market for the use and development of land (“Land Use
Market’). The “geographical’ extent of this market is the State of Victoria,
although it is recognised that in particular situations this market may be more
geographically limited, so as for example to be divided into a market for the
use and development of land in the Melbourne metropolitan area and a
markat for the use and development of land in rural Victoria. The market
relating to the use and development of land is also an input market for the
final product markets identified below.

The further set of markets which must be considered in the context of this
review are the product markets for the provision of the range of goods
and services produced or provided using land situated in Victoria (“Final
Product Markets”). At a “product’ and “functicnal” level, it is necessary to
consider almost any market for the provision of goods or services on land
situated in Victoria. The geographical extent of a particular Final Product
Market will vary — for example, the market relating to market gardening is
likely to be largely confined to iand within a maximum radius of the Melbourne
metropolitan area.

The breadth of markets which could be considered is alluded to in Section
2.2 of this Report, and it is for this reason that this Report includes the five
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Case Studies, which are designed to deliver an appropriate focus as to the
potential impacts on competition of Victorian Planning Legislation. The
restrictions on competition which flow or potentially flow from each of the five
Case Studies are considered in Part (3) of each Case Study in Section 8.

[n connection with the Land Use Market, there is a range of markets for
complementary services (eg construction, surveying, civil engineering, soil
testing, environmental auditing, town planning, architectural, and other similar
services relevant to the use and development of land) in respect of which the
Legislation may impact upon competition. The geographical extent of these
markets will vary depending on the portability of the providers of these
services — for example, as far as building services are concerned an
appropriate territory may be the Melbourne metropolitan area, to the extent
that builders are generally portable in terms of where they provide their
services.

Legislation may affect competition in a particular Final Product Market and
also in markets for goods or services which are substitutes for that Final
Product Market. For example, if legislation reduces the efficiency of, say, the
public transport system it wili lose business to the taxi industry and alternative
forms of transportation. In this way legislation can have a multiplied effect on
markets throughout the economy.

Provisions of the Legislation That Restrict Competition

This Section considers the extent to which Victorian Planning Legislation
creates, or has the potential to create, restrictions on competition in the Land
Use Market or Final Product Markets, having regard to the seven main forms
of restriction on competition identified in the NCC Guidelines, namely
restrictions:

on entry or exit of firms/individuals into or out i markets;

* which advantage some businesses over others;

o of prices or production levels;

» on quality or location of goods and services ;

+ of advertising and promotional activities;

« of pricing and type of input used in the production process; and

« by imposing significant transactions costs on business or households.
Each of these categories of restriction is considerad beiow. Consistent with
NCP principles, the term “restriction” is not confired only to direct prohibitions
of competition. It also includes factors that can r=duce the degree of rivalry
between firms in a market, for example by raising entry or operating costs or

allowing some firms to dominate a market:

(1) Restriction by governing entry or exit for firms/individuals into
and out of markets

(a) Planning and Environment Act 1987
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The following provisions of the Act restrict or potentially restrict
new competitors with similar products or services from entering
into the Land Use Market or an existing Final Product Market:

(i) Section 6(3) Existing Use Rights — this prevents
planning schemes from restricting the continuation of a
pre-existing use of land, or the continued use of
buildings or works on land for a purpose, which would
otherwise be prohibited by the current legislation or
would otherwise require a planning permit with
consequential costs and restrictions (e.g. permit
conditions). Planning schemes are obliged to
acknowledge the Act and to recognise existing use in
this way in their General Provisions.

To the extent that an existing competitor in a Final
Product Market is able to take advantage of this
planning hiatus, that competitor may be advantaged
over prospective new market entrants. For example,
prospective new entrants may be prohibited by zoning
from situating a business in a particular location or have
to comply with design or site conditions which, in either
case, may dissuade them from entering a particular
Final Product Market or restrict their ability to compete
effectively.

Case Study 5 in Section 8.5 contains an analysis of the
impact on competition of existing use rights recognised
by the Act and the “aiternative prohibited use”
provisions in planning schemes.

(ii) Section 461 Development Contributions Plans — this
permits a planning scheme to include one or more
development contributions plans, which may require a
proponent of new development to contribute towards
the cost of providing development or community
infrastructure. Those plans may provide for either or
both the imposition of a development infrastructure levy
or community infrastructure levy in relation to the
development of land in the area to which the
development contributions plan applies. Development
contributions plans represent a potential additional
transaction cost of entry into a Final Product Market for
prospective new entrants by increasing the cost of
acquisition and developmznt of land as an input
Further, they potentially zreate a situation where
incumbent developers rmay derive benefit from
infrastructure provided by a 'ater entrant.

(iii) Section 173 Agreements - Section 173 Agreements
between a Responsible Authority and an owner of land
may prohibit, restrict or regulate the use or development
of land, or impose conditions subject to which land may
be used.
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To the extent that Section 173 Agreements amount to
an additional layer of planning control over and above
planning schemes, they have potential to expose
individual developers to pressure by the Responsible
Authority to accept restrictions that would not ordinarily
flow from planning scheme control and/or to provide
benefits over and above what would be required under
legislation.  There are examples of Section 173
Agreements which oblige the land owner to surrender
rights to apply for further permits and to surrender
existing use rights. Developers can be persuaded to
enter into Section 173 Agreements in order to obtain
favourable consideration by a Responsible Authority
and avoid long and costly delay in obtaining planning
approval by more conventional means.

Section 173 Agreements have sometimes imposed
direct restrictions on the income that may be earned
post-development. Thére are examples of restrictions
on charges for recreational facilities and car parking
fees. The Flinders Gate Carpark Section 173
Agreement which set up a pricing structure, is an
example of this. That agreement sought to further the
City of Melbourne Parking Limitation Palicy.

Section 173 Agreements potentially impact upon
competition in the Land Use Market by limiting or
restricting available land in respect of certain purposes.

They may restrict compeiition in a particular Final
Product Market, to the extent that a prospective
competitor is affected by a restrictive Section 173
Agreement when existing competitors in the same
market are not (it is recognised that Section 173
Agreement could equally disadvantage an existing
competitor if that competitor uses land which is subject
to restrictions imposed by an agreement).

If the Responsible Authority requires the affected party
to provide a bond or guarantee in relation to
performance of obligations under a Section 173
Agreement, this may further create a barrier to entry for
a potential new competitor in a Product Market, in terms
of increasing the cost of entry.

Case Study 3 in Section 8.3 contains a detailed
analysis of the impact on competition of Section 173
Agreements.

(iv) Permit Application/Planning Scheme amendment
process - the mechanisms provided by the Act in
respect of applications for planning permits and
planning scheme amendments are potentially
expensive and long-winded, having regard to the third
party objection and appeal processes which potentially
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apply. Each of these processes by definition imposes a
barrier to entry in relation to a prospective new
competitor, in any Final Product Market, to the extent
that a proposed use or development ot land requires a
planning permit or planning scheme amendment, or is
required to comply with a range of conditions attached
to a planning permit.

These barriers to entry comprise the transaction costs
associated with the application processes, including
legal and other expert fees, as well as costs associated
with delay with those processes including holding costs,
opportunity cost and building costs. As a reflection of
the potential impact which this process may have on the
viability of a development project, there are recorded
cases of money being paid for the withdrawal of
objections ‘and appeals.

The submissions received in relation to this review from
the Alstralian Competition and Consumer Commission
("ACCC"), the City of Greater Geelong, the Housing
Industry Association and the Institute of Surveyors
Victoria recognise the gotential for the planning
processes to hinder comgetition, particularly in the
context of retail planning.

The fact that the existing planning permit application
and  planning schems amendment process
accommadates what are sssentially purely economic
objections by existing cor-cetitors potentially restricts
competition in Final Product Markets. This potential
restriction exists to the extant that existing competitors
are able to hinder and delay, or prevent, market entry
by prospective new competizars.

A shortcoming of the notiiication/objection process is
that, despite 1993 amendments to the Act that require
that an objector must state how they are actually
affected by a proposal, this is usually ignored and not
followed up by Hesponsibie Authorities. This allows
vexatious objectors to hcld the process up despite
being unable to demonstraie how the proposal affects
them directly.

Section 57 (2A) of the Act 25 introduced in 1993 in an
attempt to overcome the zroblem of objections which
the Responsible Authority may consider to have been
primarily made to secure cr maintain a direct or indirect
commercial advantage for the objector. The provision
allows the Responsible Authority to reject such
objections, but in fact this does not happen. A decision
of the Supreme Court in No. 2 Pitt Street Pty Ltd v.
Wodonga Rural City Council 3 VPR 328 effectively
means that the Responsible Autharity may not reject a
commercial objection unless the potential objector has
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been given an opportunity to be heard. In practice,
Responsible Authorities will take the line of least
resistance and not challenge such objections.

Similarly, although Section 150 of the Act permits the
award of damages and costs for vexatious or
economically based objections, the Tribunal has ruled in
a number of decisions that even commercially-based
objections contain some planning merit and/or it is not
possible to distinguish between grounds. (See the
Editorial headed “"Commercial Objections” in 21AATR
46 and the decision of the Tribunal in Countrywide
Retail Management Pty Ltd v. Yarra Ranges Shire
Council 21AATR 47).

This practical reality tends to further discriminate
against a prospective new entrant, which is exposed to
the full costs of the permit application process, in favour
of cgmmercial objectors, who may be incumbent
compétitors, who are not exposed to any risk for costs.

(v) Administrative  Functions of Planning and
Responsible Authorities - the Act may be argued to
create barriers to entry of persons who may be
appropriately  qualified to undertake certain
administrative functions in relation to the preparation
and administration of planning schemes, including
issuing certificates of compliance. For example, section
13 of the Act is drafted so that a municipal council will
be the Hesponsible Authorits in respect of land within its
municipal district unless the planning scheme specifies
otherwise, and Section 97N (which relates to
applications for ceriificates of compliance) in effect
requires a person to apply o the Responsible Authority
for a certificate of compliance.

In its submissicon in relation to this review, the Housing
Industry Association submits that many routine
decisions associated with the administrative process,
and particularly as to whether a development complies
with established assessment criteria, “could readily be
undertaken in a compeiitive environment’. For
example, ANSTAT presently issues informal advice on
existing and proposed planring controls, but this advice
has no legal status under th2 Act.

To the extent that in practice a monopoly is conferred
upon a Responsible Authority in  performing
administrative functions ‘which may otherwise be
competently performed by private sector entities, the
Act may be argued to offend the principle of competitive
neutrality enunciated in clause 3 of the CPA
(“government businesses should not enjoy any net
competitive advantage simply as a result of their public
sector ownership. These principles only apply to the
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business activities of publicly owned entities, not to the
non-business, non-profit activities of these entities’), by
favouring municipal authorities over potential private
sector competitors.

(b) State Planning Policy Framework

The SPPF potentially influences the uses to which land may be
put both by influencing the zoning of land by Responsible
Authorities, and by requiring that Planning and Responsible
Authorities have regard to the palicy when considering planning
scheme amendments/permit applications (including by requiring
certain conditions to be imposed in relation to a particular use
which is permitted).

The seven general principles of land use and development
planning (settlement, environment, management of resources,
infrastructure, economic wellbeing, social needs and regional
cooperation) in the SPPF may .restrict competition for land use
in the Land Use Market, by favouring particular forms of land
use in any given situation, and may restrict the land which is
available to a prospective new competitor in a Final Product
Market.

For example, the seftlement policy provides that major
suburban retail, commercial, administrative, health, education,
entertainment and cultural developments should be
concentrated in and around activity centres with good access to
integrated transport modes. This may create a barrier to entry
for new entrants in a range of Firal Product Markets, to the
extent that it has the effect of limiting the land available to them
to establish a new business.

Similarly, the specific policies within the SPPF may [imit land
which is available to prospective new competitors in a Final
Product Market, and as a result compel them to locate in a non-
preferred location. For example, the policies articulated in the
specific area of Economic Development, which focus on
concentrating new commercial development into activity
centres, are likely to limit the land available to a range of
prospective new market entrants inio a Final Product Market.

Case Study 1 in Section 8.1 contains a detailed analysis of the
impact of the Business policy within the SPPF on competition in
the Land Use and Final Product Marksts.

(c) Local Planning Policy Framework

The MSS and Local Planning policies in planning schemes are
required to be taken into account when a Planning Authority
prepares planning scheme amendments or a Responsible
Authority makes any decisions under the planning scheme.
Given that those policies specify in greater detail than the
SPPF the manner in which policies are to be effected at a local
level, they have a potentially greater impact upon competition
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in the Land Use Market and Final Product Markets. They also
impact upon zone implementation and, depending on the way
in which land within a local area is zaned, favour certain land
uses over others (ie industrial, business, rural, residential, low
density residential).

Specific Local Planning policies may restrict competition in
terms of the additional burden which they impose upon
prospective new market entrants into Final Product Markets.
For example, policies in relation to industrial subdivision and
design and commercial subdivision, respectively, provide that
development proposals should include site analyses, design
response statements or comprehensive development plans,
and thereby impose additional barriers to entry, both in terms of
the costs and information requirements associated with
preparation of such docurnents, and in terms of delay.

Case Study 2 in Section 8.2 contains a detailed analysis of the
potential impact on competitign of a Responsible Authority's
planning scheme policy in" respect of development on
highways, main roads and tourist routes in relation to land
within a Rural Zone.

(d) Zones

Zones directly impact upon the uses to which land may be put.
Depending on the basis upon which particular land is zoned, a
particular use of that land will be:

+ permitted without a permit (bu: possibly subject to one or
more conditions);

» permitted provided that a permit is first obtained (and any
conditions included in the permit complied with); or

* prohibited.

By definition, zoning of land results in certain land uses in a
particular location being favoured over others; and accordingly
competition in the Land Use Market is restricted. This also
impacts upon prospective new competitors in any Final Product
Market, to the extent that it reduces the land which is available
for that competitor to situate a new business. To the extent that
the preferred site is not available, this may in turn increase the
cost of production of that new busiress.

Specific zoning provisions may also create barriers to entry for
a prospective new competitor in 2 Final Product Market, by
discriminating between existing and prospective new entrants.
For example, the zoning provisions which relate to land zoned
as Industrial 1 potentially favour an incumbent in relation to the
construction of buildings or carrying out of works, by allowing
an exemption to the requirement that a permit be obtained (with
the accompanying application requirements and costs
associated with meeting those requirements) where the building
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or works involved represenis a rearrangement, alteration or
renewal of existing plant and the area or height of the plant is
not increased.

(e) Overlays

The application of an cverlay to particular land is likely to
require the owner or acquirer of that land to comply with
additional conditions in relation to the use and/or development
of the land. To the extent that a particuiar overlay applies to
particular land, it is likely that the uses to which the tand may
be put, and the development allowed in relation to that land,
will be restricted. This impacts upcn the land available to
prospective new market entrants in a range of Final Product
Markets.

To the extent that a particular use or development may be
permitted in relation to land which is the subject of a particular
overlay subjgct to a permit being obtained, the overlay may
cperate to advantage existing competitors in a range of Final
Product Markets, as against prospective new competiters. Faor
example, the overlay may impose significant additicnal costs
and delay in relation to entry into the market, as the
prospective new entrant is required to negotiate the permit
application process.

By way of further example, the Design and Development
overlay potentially restricts new competitors’ entry into a
particular Final Product Market. Typically, a permit must be
obtained in order to construct a Euilding or construct or carry
out works on, or subdivide, langd which is the subject of a
Design and Development overlay, even though a permit may
not be required under the relevant zone (e.g Residential 1).
This Imposes on a potential new market entrant costs
associated with the prepareticn of a permit application
including, for example, a site analysis and site context plan,
and design response to the site analysis to the satisfaction of
the Responsible Authority, in relation to new buildings and
works.

Similarly, the Development Plan overlay identifies land in
respect of which a permit to use or subdivide the land or
construct a building or construct or carry out works on the land,
must not be granted unless a development plan has been
prepared to the satisfaction of the Responsible Authority. The
requirement that such a plan be orepared may represent a
further barrier to entry of new comgstitors.

() Particular Provisions
Particular Provisions patentially impose additional requirements

in relation to specific categories of use and development cf
land.
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For example, the Particular Provision relating to subdivisions
requires that a person who proposes to subdivide land must
make a contribution to the council for public open space in an
amount specified in the schedule to the clause. This represents
a restriction on the manner in which the land may be used
which might not apply to an incumbent competitor.

Other examples of the way in which Particular Provisions may
impose barriers to entry for prospective new entrants into Final
Product Markets are those which: '

e require that an application for a permit to construct a
dwelling on a lot of less than 300 square metres, medium-
density housing or a residential building be accompanied by
a site analysis and design response to the site analysis;
and

» prohibit use of land or increase in the floor area occupied
by an existing use unless ‘required car spaces have been
provided.

Case Study 4 in Section 8.4 contains a detailed analysis of the
impact upon competition of the Particular Provision relating to
Home Occupation.

(g) General Provisions

Clause 63 in new planning schemss accords with Section 6(3)
of the Act, in recognising existing use rights. It potentially
restricts competition by favouring incumbent competitors in a
Final Product Market, by allowing existing uses which would
otherwise be prohibited, require a permit or require particular
conditions to be attached to a permit. This is analysed further
in Case Study 5 in Section 8.5.

The majority of the restrictions identified in paragraphs (a) — (g) of this
Section 5.2(1) are likely to achieve the objectives of the Victorian
Planning Legislation described in Section 4.1, to the extent that they
are intended to ensure that community and industry infrastructure is
provided (this is commonly achieved through development
contributions plans and Section 173 Agreements), fairness and
sustainability of use and development of land (this is a likely
consequence of recognition of existing use rights, as well as the
administration of the planning permit acplication/planning scheme
amendment system) and the security of the community’'s amenity and
the provision of a safe environment (the SPPF, LPPF, zones, overlays,
Particular Provisions and general provisiors all contribute to this end).
However, it is difficult to link the conferral ¢f a monopoly on a Planning
or Responsible Authority of those functions relating to the preparation
and administration of planning schemes with the objectives of the
Victorian Planning Legislation, if the relevant function can equally be
performed by other private or public sector entities.

In Section 6.3, the costs and benefits flowing from the restrictions
identified in this Section 5.2(1) are considered.
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(2} Restrictions by providing advantages to some businesses over
others

Advantaging Existing Competitors Over New Entrants

Section 5.2(1) above identifies a number of provisions of the
Legislation which potentially advantage incumbent competitors over
new market entrants in Fina! Product Markets, including:

» Section 461 of the Act relating to development contributions plans
(refer paragraph (1)(a)(ii));

» Section 173 Agreements (refer paragraph (1)(a)(ii));

» the permit application/planning scheme amendment process (refer
paragraph (1)(a)(iv));

» the SPPF and LPPF (refer paragraphs (1)(b) and (c));
e zones (refer parggraph (1)(d)); ’

e overlays (refer paragraph (1)(e)); and

» Particular Provisions (refer paragraph (1i)(f)).
Advantaging Certain Existing Competitors Over Others

Each of the provisions above also potertially discriminates between
existing competitors in the Land Use Market, and Final Product
Markets. The SPPF, LPPF, zonss and overlays potentially
discriminate in this way by advantaging czrtain types of business or
activity in a particular location. For example, the ports policy in the
SPPF favours uses of land adjacent to a cort, which depend upon or
gain significant economic advantage by being near the port's shipping
operations.

Development contribution plans, Section 173 Agreements and the
administration of the planning scheme amendment/permit application
process also potentially discriminate behwvesen existing competitors in
the Land Use Market and Final Product Markets.

Development Contributions Plans:

To the extent that a development contributions plan discriminates in
respect of;

+ the land in an area, and the types ci development, in respect of
which a levy is payable; or

o the method for determining the amount of the levy payable in
respect of a development of the land,

it has the potential to advantage certain existing competitors over
other existing competitors in both the Land Use Market and Final
Product Markets.
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Similarly, to the extent that certain land uses and certain types of
development may be exempt from payment of a development
infrastructure levy or community infrastructure levy or both competition
between existing competitors in the Land Use Market and Final
Product Markets may be restricted.

Section 173 Agreements:

A competitor in a Final Product Market which uses or occupies land
which is the subject of restrictions and controls due to the existence of
a Section 173 Agreement may be hindered in its ability to compete.
Conversely, a competitor which has negotiated favourable treatment in
a Section 173 Agreement may have a competitive advantage. The
potential for Section 173 Agreements to be discriminatory in the
treatment of different proponents is significant, given that the
community is usually shut out of the agreement process. Typically, a
permit condition requiring that the owner of the subject land must enter
into a Section 173 Agreement means that the details are something to
be worked out later. Persons whe may have contributed to the
decision-making process to that point (eg objectors) have no further
input and no right to see, let alone comment on, the agreement
ultimately arrived at. The same applies to Section 173 Agreements
required under a planning scheme.

Permit Application/Planning Scheme Amendment Process:

There are a range of ways in which the Victorian Planning Legislation
may be applied in a discriminatory manner, which may result in a
particular participant in the Land Use Market or a Final Product Market
being advantaged over another. For example:

(a) there may be a lack of consistency as to the basis upon which
a Responsible Authority notifies a planning permit application
to both owners and occupiers of adjoining land, and other
potentially interested persons. Responsible Authorities are
required to notify owners unless they are satisfied that the
grant of the permit would not cause “material detriment” to any
person, and must notify any other person which the
Responsible Authority considers will suffer “material detriment’
by the grant of the permit.

As is noted in the Auditor-General Report, there is no definition
of “material detriment’ in the Act. Although there are Tribunal
decisions which have attempted to flesh out what is meant by
the word ‘“detriment’ ("diminution, damage, Iloss, or
disadvantage, harm or loss"), therz is scope for a subjective
decision to be made on the part of a particular officer of a
Responsible Authority when considering whether or not to
require that notice be given of an application.

Given the lack of clear definition of “material detriment', the
Auditor-General Report recommends that records be kept by
Responsible Authorities to support the approach taken in
determining whether or not to notify a particular party, and that
those records be publicly available;
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(o) similarly, there is scope for inconsistency in determinations by
a Planning Authority as to whether or not to give notice of the
preparation of a planning scheme amendment to various
authorities and the owners and occupiers of land. In this case,
the uncertainty surrounds the precise meaning of the words
“materially affected by the amendmenf’. The Auditor-General
Report recommends a clear definition of the term “materially
affected’ to facilitate a consistent approach by councils to
notifying affected parties of proposed developments or land
uses arising from planning scheme amendments;

(c) the decision by the Minister for Planning to exempt a Planning
Authority from any of the notification requirements in relation to
planning scheme amendments potentially gives rise to
discrimination between market participants. The Minister may
so exempt a planning authority on condition that there is some
alternative means of notification, but this is not essential.
Responding to the recommendation on the Auditor-General
Report thal there be improved documentation and
transparency of the exemption determination, the Victorian
Government has moved to reduce the potential for this
provision to be inconsistently applied by having issued a
Practice Note entitled “Ministerial Powers of Intervention in
Planning and Heritage Matters (December 1999)” (“Practice

Note");

(d) the exercise by the Minister of the power to “fast-track”
planning scheme amendments uncer Section 20(4) of the Act
is also the subject of the Practice Note, which is intended to
reduce the potential for this power ‘o be inconsistently applied.
The Practice Note seeks to addrzss concerns raised in the
Auditor-General Report concerning the possible lack of
transparency in the exercise by the Minister of this power;

(e) the Minister has the power under the Act to call-in certain
applications for permit to a Responsible Authority and similar
power under the Victorian Civil and Administrative Tribunal Act
1998 to call in a matter before the Tribunal. The Auditor-
General Report recognises the potential for the exercise of the
call-in power to discriminate between applicants, and reports
(at the time the Auditor-General Report was issued) the
absence of documentation at Departmental level setting out the
reasons for a call-in. The Auditor-General Report recommends
that, in the interests of transparency and accountability, such
documentation ought to be in the public domain. The Practice
Note issued since the Auditor-General Report seeks to
increase the transparency of the call-in process;

(f) Section 60(1){b) of the Act permits a Responsible Authority to
consider "any other relevant mattes” in determining whether or
not to grant a planning permit. Although the need for flexibility
in the consideration by a Responsible Authority of planning
permit applications is recognised, the breadth of these words
increases the potential for inconsistency in the manner in which
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a Responsible Authority determines apparently similar planning
permit applications;

(9) the ability of a Responsible Authority, under Section 62 of the
Act, to include “any other condition that it thinks fif" when
granting a planning permit may restrict competition in a given
market, to the extent that it allows discrimination in conditions
imposed on similar applicants; and

(h) the length of time taken by a Responsible Authority to handle a
planning permit application may vary from case to case. The
Auditor-General Report recommends that councils develop
strategies directed towards minimising the length of time not
counted within the legislative limit of 60 days.

Case Studies 1 and 2 in Sections 8.1 and 8.2 also illustrate how
exceptions allowed under State Planning Policies and Local Planning
policies may discriminate in favour of particular activities.

- :

Advantaging Public Sector Entities Over Private Sector Entities

A number of provisions of the Victorian Planning Legislation potentially
favour public sector entities over private sector entities including:

» the provisions of the Act which tend to allocate by defauit
responsibility for administrative functions relating to the preparation
and administration of planning schemes to Planning Authorities and
Responsible Authorities (as summarised in paragraph (1)(a){(v) of
Section 5.2);

+ Section 95 of the Act, which establisnes a procedure by which
certain classes of applications for permits by Ministers or
Government Departments can be required to be referred to the
Minister, for determination by the Governor in Council;

+ Section 96 of the Act, which requires a Responsible Authority to
obtain a permit from the Minister before carrying out any use or
development for which a permit is required under a planning
scheme for which it is the Responsible Authority, unless a planning
scheme exempts their land, use or development from the operation
of the section. Similarly, a person other than the Responsible
Authority must obtain the consent of the Responsible Authority and
a permit from the Minister before carrying out any use or
development of any land managed (.hether as a committee of
management or otherwise), occupied cr owned by the Responsible
Authority for which a permit is requirec under the planning scheme
for which it is the Responsible Autrority, unless the planning
scheme exempts the land, use or development from the operation
of the section.

Significantly, the Act permits planning schemes to exempt certain
types of land use or development from the operation of Section 96
and, in practice, the Clause 67 General Provision in all new
planning schemes continues full exemptions from earlier planning
schemes, and effectively nullifies Section 96. As a result,
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Responsiole Authorities are able to apply to themselves for a
permit. This offends the principle of competitive neutrality by
enabling the municipal authorities to adjudicate their own case, and
creates the potential for subjectivity and lack of rigour in the
assessment process.

The provisions identified in this Section 5.2(2) as restricting or
potentially restricting competition are intended to achieve one or more
of the objectives of the Victorian Planning Legislation described in
Section 4.1, including provision of industry and community
infrastructure (Section 173 Agreements and development contribution
plans), prevention of co-location of incompatible land uses (the SPPF,
the LPPF, zones, overlays and Particular Provisions), the securing of a
pleasant, safe and effective living, working and recreational
environment (the SPPF, the LPPF, zones, overlays and Particular
Provisions) and the orderly, fair and sustainable development of land
(the planning scheme amendment and permit application process).
However, a permit application/planning scneme amendment process
which fails to deliver transparency and consistency of application, and
which may render the planning process inordinately long and
expensive, may be argued to not achieve its objectives of promoting
fairness and sustainability in respect of the use and development of
land in Victoria. Similarly, the provisions in the Legislation which confer
a monopoly on a Planning or Responsizle Authority in respect of
certain functions relating to the administraiion of the planning system
cannot easily be related to the achievement of one or more of the
objectives of the Victorian Planning Legislation identified in Section
4.1.

In Section 6.4, costs and benefits to the ommunity which flow from
the restrictions identitied in this Section 5.2(2) are considered.

{3) Restrictions on prices or production levels

The Victorian Planning Legislation resiricts or potentially restricts
pricing and production levels in both the Land Use Market and Final
Product Markets.

Impact on price that would otherwise be determined by the market

In the context of the Land Use Market, the application of the SPPF,
LPPF, zoning and overlays tends to limit the uses and development
which may be made in respect of pantictlar land, which in turn may
restrict the demand for and, as a result, va'ue of that land as an input.

To the extent that each of the restrictiors on competition which are
identified in Section 5.2(1) impose addi*icnal costs of market entry
upon prospective new entrants in Firzl Product Markets, those
restrictions are likely to increase the ccst of production and price
applicable to the good or service produced by that new entrant.

Section 173 Agreements may have a more direct similar effect. For
example, past Section 173 Agreements have specified the maximum
price that a carpark operator may charge for carparking, or have
permitted access to certain facilities such as rest rooms and boat

Ay
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ramps on condition that the party to the Agreement does not charge
others for the right.

Restrictions on price or production by limiting products which a firm
may produce or trade

Zones and overlays directly impact upon the Land Use Market.
Zoning may prohibit certain uses and development of certain land, or
limit those uses and development by requiring that a permit, with
accompanying restrictions, be obtained. Overlays similarly restrict
certain developments and uses of certain types of land.

Restrictions on competition by limiting size of operation — restricting
hours of trading or operation

The Home Occupation Particular Provision potentially restricts
competition in the Land Use Market and in Final Product Markets, by
restricting the type and scale of business that may be conducted from
a home occupation. /For example, it: :

e requires that the home occupation not involve the offering for sale
of any externally produced goads and, as such, inhibits retail
activities from a home occupation;

+ limits the hours of operation of a home occupation, by imposing a
requirement that the hours of operation not affect the amenity of
the neighbourhood in any way; and

s places a cap on the gross floor area used in conducting the home
occupation, even with a permit.

The provisions identified in this Section 5.2(3) which restrict or may
restrict competition in the Land Use Market or Final Product Market are
intended to achieve one or more of the objectives of the Victorian
Planning Legislation identified in Section 4.1, including the protection
of the patural and built environment (zones and overlays), the securing
of community amenity and the provision of a safe environment (the
SPPF, the LPPF, zones, overlays and Particular Provisions) and
ensuring that necessary industry and community infrastructure is
provided (Section 173 Agreements).

Section 6.5 contains an analysis of the costs and benefits to the
community of these restrictions.

(4) Restrictions on quality or location of gocds and services
Quality Level
The Victorian Planning Legislation restricts competitive conduct in the
Land Use Market by imposing quality standards in respect of the use

and development of land. For example:

» specific Local Planning Policies impose development standards,
such as policies relating to industrial and commercial subdivision
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and design, which require development proposals to include a site
analysis and design response statement;

e zOning provisions have a similar effect, to the extent that a
particular use may be prohibited, or allowed only subject to
satisfaction of certain conditions, or be allowed subject to the grant
of a permit (including compliance with the conditions which are
attached to that permit);

» overlays may require additional conditions to be complied with in
relation to the use and/or development of particular land. The
examples provided in Section 5.2(1) in relation to the Design and
Development overlay and Development Plan overlay illustrate the
additional costs which may be imposed upon persons wishing to
construct a building or carry out works on land, or subdivide land,
in the form of, respectively, the requirement that a site analysis and
site context plan and design response to the site analysis be
prepared and a development plan be prepared.

These provisions glso impact upon competition in Final Product
Markets to the extent that they introduce additional deveiopment and
compliance costs in relation to land. Although the impact of these
provisions on competition in a particular Final Product Market will
depend upon the characteristics of that market, at a general level they
are more likely than not to disadvantage prospective new market
entrants by preventing a new entrant from siting its business at its
preferred location and/or increasing the establishment costs of that
new entrant.

Rastriction on location of goods and servicss

The application of the SPPF and Local Planning Policies, together with
specific controls by way of zoning, overlay and Particular Provisions,
necessarily restrict competition in the Larnd Use Market by prohibiting
or restricting certain uses and develcpment of land having regard to
the location of that land. Certain land uses may be more favoured
than others depending on the location of land — this is reflected in
SPPF policies such as those relating to agriculture, ports and airports
and, in a social and economic context, gaming machines. Similarly,
depending on the nature of the zoning of land, certain uses are
favoured over others.

Whether or not this interference in the competitive market process in
the Land Use Market has the effect of restricting competition in Final
Product Markets depends on the paricular circumstances of a
particular Final Product Market. However, as is identified in Section
5.2(1) above, restrictions on the location ci land use have the potential
to create barriers to entry for prospective competitors in Final Product
Markets, by preventing them from locating a new business in their
preferred location, and increasing the cost of entry, particularly if a
planning scheme amendment or permit is required.

Each of the provisions identified in this Section 5.2(4) as restricting the

quality or location of goods and services is intended to achieve one or
more of the Victorian planning objectives identified in Section 4.1,
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including protecting the natural and built environment (zones and
overlays) and securing community amenity and a safe environment
(the SPPF, the LPPF, zones. Qverlays and Particular Provisions) In
Section 6.6, an analysis is undertaken as to whether the costs to the
community of the restrictions identified in this Section 5.2(4) outweigh
the benefits.

(5) Restrictions on advertising and promotional activities

The Victorian Planning Legisiation imposes limitations on the type and
form of advertising permitted on Victorian land, particularly in terms of
the manner in which a product and/or service provided from the use of
land may be promoted.

For example:

» a Local Planning Policy relating to Advertising Signs may specify a
number of policy objectives in respect of advertising signs which
relate to visual amenity and chardcter, effectiveness of signs and
road safety. Alfhough the decision guidelines in respect of the
application of that policy require the Responsible Authority to
consider the type of land use and its need for identification (which
may result in discrimination as between different types of land use
and accordingly restrict competition in the Land Use Market), it is
unlikely that the policy of itself will restrict competition in any given
Final Product Market;

» the Particular Provision in relation to advertising signs imposes
restrictions as to how products or services may be promoted, by
creating (having regard to 4 categorizs of land: business areas,
office and industrial, high amenity arzas and sensitive areas) a
category of signs which do not requira a permit (in certain cases
subject to complying with certain ccnditions, including in some
cases specification of a maximum signage area), a category of
signs in respect of which a permit is required (in certain cases
subject to a condition) and a category of sign which is prohibited.
By recognising an existing use right in relation to a sign that was
lawfully displayed on the date that the scheme took effect or that
was being constructed on that date, the provision may advantage
an incumbent competitor which has erected a sign which would
otherwise not be permitted under the present scheme. The current
requirement for expiry dates in permits also advantages an
incumbent competitor who is not the subject of such a restriction.

The provisions of the Victorian Planning Lagislation identified in this
Section 5.2(5) as restricting or potentialiy restricting competition by
restricting advertising and promotional acivities are directed towards
achieving one or more of the objectives of the Victorian Planning
Legislation identified in Section 4.1, inclucing preventing detriment to
the community’s amenity and providing a safe environment. In
Section 6.7, consideration is given as to whether the costs to the
community of these restrictions outweighs their benefits to the
community.
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(6) Restrictions on price or type of input used in the production
process

To the extent that the Victorian Planning Legislation restricts the land
which is available for certain types of activity in the Land Use Market, it
limits the availability of land as an input in a range of Final Product
Markets. This is most directly manifested through the operation of the
zones and overlays, which may prohibit certain uses and development
of fand outright or permit them subject to obtaining a permit and/or
compliance with a range of conditions which may prove to be limiting.

These restrictions impact upon the price of land as an input either by:

« affecting the price of land in consequence of its zoning or the
application of an overlay; or

= increasing the cost of acquisition of land to the extent that the
quantity of suitable land for a particular business is diminished.

As has earlier beer%~ identified, this may impact upon competition in
Final Product Markets, by preventing new entrants from situating their
businesses at a preferred location (including a location which is in
close proximity to important infrastructure), or by adding to the costs of
establishing and maintaining a business operation.

The operation of the zoning provisions may also restrict competition in
Final Product Markets by stifling innovation of new methods of
production. For example, the tolerancss in respect of noise or
pollution allowed in land which is zoned in a particular way may
orovide insufficient incentive for that business to seek production
efficiencies through innovation.

The zones and overlays which are identified as restricting or potentially
restricting competition in this Section 5.2(8) are intended to achieve
one or more of the objectives of the Victorian Planning Legislation
identified in Section 4.1; including by preventing detriment to the
community’s amenity and safe environment which may otherwise tlow
from the development and use of land and protecting the natural and
built environment from over-exploitation. '

In Section 6.8, an analysis is made as :0 whether the costs to the
community of these restrictions outweigh the benefits.

(7) Restrictions by imposing significant transactions costs on
businesses or households

[n Section 5.2(1) of this Report, a numcszr of the Victorian Planning
Legislation provisions are identified as imccsing or having the potential
to impose significant costs of entry and ¢compliance on competitors in
Final Product Markets. These provisions include:

« Section 46!} of the Act relating to development contributions plans
(refer paragraph (1)(a)(ii)),

« Section 173 Agreements (refer paragraph (1)(a)(iii));

RBL:Final P&E NCP Review Report Jan 20C1 (consullantsreport).doc



44

» the permit application/planning scheme amendment process (refer
paragraph (1)(a)(iv)).

» the SPPF and LPPF (refer paragraphs (1){b) and (c));
» zones (refer paragraph (1)(d));

 overlays (refer paragraph {1)(e)); and

« Particular Provisions (refer paragraph (1)(f)).

To the extent that the adrministrative or compliance costs imposed by
the Victorian Planning Legislation discriminate between competitors in
a Final Product Market, they are likely to create restrictions on
competition in those markets.

The Fees payable in respect of the planning scheme
amendmen¥/planning permit application process also represent
additional costs onsLand Use Maiket and Final Product Market
participants. Those Fees have recently been the subject of a
Regulatory Impact Statement {(Regufatory Impact Statement-Planning
and Environment (Fees) Regulations 2000 (May 2000)) prepared by
the Department of Infrastructure). The Reagulatory Impact Statement
concluded that the Planning and Environment (Fees) Regulations
2000 provided the following key advantages:

+ consistency of fee schedules across the State;

« reasonable reflectivity of the costs of undertaking planning
functions;

» achievement of full cost recovery;

« provision for indirect incentives <0 encourage efficiency
improvements; and

« faciiitation of approprate allocation of resources by planning and
responsible authorities.

It is unlikely that these Fees will significantly restrict competition in the
Land Use Market or Final Product Markets.

The provisians of the Victorian Planning Legislation identified in this
Section 5.2(7) as restricting or potentiaily restricting competition by
imposing significant transaction costs on businesses or households.
are intended to achieve one or more of tha objectives of the Victarian
Planning Legislation set out in Section 4.1. For example, development
contributions plans and Section 173 Agreements can assist in
securing necessary community and incustry infrastructure needs
which flow from the use and development of land. Sirnilarly, the
SPPF, the LPPF, zones, overlays and Particular Provisions tend to
operate to secure community amenity and the safe environment, as
well as to protect the natural and built environment, and the planning
permit application and planning scheme amendment process is
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directed towards providing a system which achieves fairness and
sustainability in the use and development of land.
[n Section 6.9 of this Report, an analysis is undertaken of these
restrictions to identity whether the costs to the community of these
restrictions outweigh their benefits to the community.
53 ldentification of Affected Parties

Land Use Market

The parties potentially affected by restrictions on competition in the Land Use
Market defined in Section 5.2 above are:

» suppliers (owners) of land in Victoria, including developers;
» current consumers of Victorian land (being purchasers of land for any

purpose including residential, commercial, industrial, agricuitural and
public); .

»
= future purchasers of Victorian land;

» occupiers of Victorian land including tenants;
e the Victorian community in general,

« Victorian taxpayers;

» the Victorian Government/Municipal Authorities;

o alternative providers of administrative sersices in relation to the
preparation and administration of planning schemes; and

» providers of complementary services.

The impact of the restrictions on competition identified in Section 5.2 on
these parties is considered in the cost benefit assessment of those
restrictions in Section 6 below.

Final Product Markets

The parties potentially affected by restrictions on competition in relation to
Final Product Markets are:

« current producers of goods or services in Fina! Product Markets;
» future producers of goods or services in Final Zroduct Markets;
« consumers of goods or services in Final Product Markets;

« the Victorian community in general;

* Victorian taxpayers,;

+ the Victorian GovernmentMunicipal Authorities;
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» producers of other goods and services who could have produced those
goods or services from the same land;

» consumers of other goods and services which could have been produced
using the same land; and

« alternative providers of administrative services in relation to the
preparation and administration of planning schemes.

The impact of the restrictions on competition identified in Section 5.2 on
these parties is considered in the cost benefit assessment of those
restrictions in Section 6 below.
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ASSESS AND BALANCE COSTS AND BENEFITS ASSOCIATED WITH
RESTRICTIONS ON COMPETITION

Introduction

Under Clause 5 of the Competition Principles Agreement (“CPA”),
governments agree not to restrict competition unless the community-wide
benefits of the restriction outweigh the costs. To this end, legislative reviews
must assess and balance the costs and benefits associated with restrictions
to competition. This Section identifies, assesses and seeks to balance the
costs and benefits associated with various restrictions on competition
contained within Victorian Planning Legislation.

Consistent with NCP, the analysis compares costs and benefits associated
with the restriction against those applying if there was no legislative
restriction. It does not address all costs and benefits associated with all
aspects of the Legislation or measure the extent to which the Legislation
achieves the Governments objectives. Also.consistent with NCP, costs and
benefits will be broadly defined to enuo*npass both economic, social, health
and safety, and environmental costs and benefits borne by various groups in
the community, including applicants, parties who compete with applicants,
consumers, State and local governments and tax payers, and the general
public.

Assessing and balancing costs and benefits associated with restrictions on
competition in the Victorian Planning Legislation is more complicated than for
most other legislative reviews undertaken by Australian governments because
the Legislation affects the use of a resource (ie land) that is fundamental to
the operation of most Victorian businesses and also is valued highly by
embers of the public for nousing, recreational e~ aesthetic purposes.

Importantly, costs and benefits are likely to vary significantly between planning
proposals, for example due to differences in:

» the type of business, nature of products and services, and sensitivity of
demand for products and services to changes in price;

* costs to comply with each restriction across different types of business or
residence;

e the size of affected Land Use and Final Product Markets;

» the nature and value of activities that would have otherwise used the land
subject to a development proposal,

» different attitudes towards certain types of development across Victoria;
and

» t(he number of people who stand to benefit from a restriction and how
much would they be willing to pay to receive that benefit (or how much
would they be prepared to pay to avoid a reduction of benefit).

Quantification of the costs and benefits associated with planning restrictions is
therefore extremely complex, data intensive, time consuming and expensive.
It would require analysis of the costs and benefits associated with all planning
proposals, objections and appeals made over the period the restriction has
been in place. Data does not exist to make this level of analysis possible.
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Even gathering qualitative information in each of the areas listed in the dot
points above can be a difficult and time consuming exercise.

The task of analysing costs and benefits of the planning system would be
made easier if time series information/data — covering, for example, the
number of applications by type, number of objections by type, number of
appeals by type, and number of successful appeals by type — was
systematically collected by a central agency. Currently, this information is not
collected by the Department of Infrastructure or any other singie agency. The
Tribunal has some statistics on appeals, but not at this level of detail. This
information, if available, would assist Government to monitor the performance
of the planning system. Accordingly, this review recommends that the
Victorian Government develops and maintains such a database.

The method used for this legislative review — the only option feasible within
the required timeframe — is to identify and assess costs and benefits
associated with particular restrictions identified in Section 5.2 of this Report.
it is not possible to definitively balance costs and benefits associated with
each restriction because in practice they will vary with each application.
Nevertheless, it has been 'possible to describe circumstances where each
restriction is more likely to confer a net public benefit.

The same method is used to assess and balance costs and benefits for each
of the five Case Studies considered in Section 8. However, a more detailed
description and analysis of costs and benefits is provided for Case Study
restrictions relative to system level restrictions considered in this Section.
Rough orders of magnitude (ie minor, moderate or major) are subjectively
attached to Case Study costs and benefits, based on conservative criteria.
Conservative criteria require that analysts are caraful not to overestirmate the
value of benefits and also careful not to understate costs. Conservative orders
of magnitude of costs and benefits are then ccmpared to provide a rough
indication of whether a restriction has a net public benefit. However, results
should be considered indicative, not definitive. Tnis approach is consistent
with the Victorian Guidelines and good economic gractice.

Section 6.2 outlines the method used to identify costs and benefits. It also
describes how transfers (ie redistributive effects) are identified and dealt with
in the cost benefit analysis. Sections 6.3 to 6.9 identify and assess system
fevel costs and benefits associated with the restrictions identified in Section
5.2 of this Report. Concluding remarks are made in Section 6.10. The costs
and benefits associated with each provision of the Victorian Planning
Legislation which is the subject of a Case Study are analysed in Part (4) of
each Case Study in Section 8.

Identifying costs, benefits and transfers

One of the most challenging tasks in any legisiative review is to properly
‘dentify the costs and benefits to be assessed and balanced. Identification of
economic costs and benefits associated with zlanning restrictions is not
straightforward. Often there is confusion as to wrsiher an effect is positive (ie
a benefit), negative (ie a cost) or neutral. The concepts of consumer and
producer surplus are useful for correctly attributing an effect as a benefit, cost
or transfer.

It is not obvious who are producers and consumers in the context of land use
planning. For the purposes of this cost benefit analysis, producers are all
businesses that use Victorian land as an input to production (eg landlords,
businesses that own the land they are sited on, businesses that seek to
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purchase land in Victoria, and businesses that lease land from landlords) as
well as businesses providing services in relation to the sale of land. It
therefore includes producers of a range of goods and services, including
financial institutions, real estate agents, housing developers, car dealers,
restaurants, cinemas, florists, chemists, post offices, public swimming pools
and newsagencies. Producer surplus is a measure of how much these
businesses receive for their outputs relative to what they paid for inputs. It is
affected by the availability of inputs, the cost to produce a good or service,
and the quantity of output produced.

Consumers, in this context, are people who purchase and consume the goods
and services produced by businesses using Victorian land. Members of the
general public who enjoy or “consume” land and the environment for its own
sake (ie not to carry out a business activity — eg people who use or enjoy
parklands or derive pleasure from an attractive landscape) are also
“consumers” relevant to this cost benefit analysis. Consumer surplus is a
measure of how much consumers would be willing to pay to receive a benefit
(or prepared to pay to avoid having a reduction of benefit) relative to how
much they actually pay.

. Eo ! . .
Generally, if a planning restriction bestows a benefit, it increases the size of
consumer or producer surplus in either the Land Use Market or Final Product
Markets. Examples of benefits associated with a planning restriction may
include:

= reduction in negative externalities such as environmental damage, visual,
noise, air or water pollution or a reduction in health or safety risk or crime;

+ achievement of positive externalities such as conservation or
improvement of environmental quality, improvad landscape, conservation
of culturally significant buildings and sites, creation of effective community
networks, or a health and safety benefit;

» guaranteed or greater provision of public gocds (eg public open space,
parklands, roadside vegetation, bridges, most roads, fire hydrants, public
toilets, pavement and some community inirastructure such as public
sporting complexes);

» ensures land is used for its most productive purpose;

e greater certaintnyor landowners and/or investors;

» increased efficiency in the provision and utilisation of infréstruoture;
» public amenity through orderly development; and

» improved access to markets.

When a restriction imposes a cost, it reduces consumer or producer surplus in
the Land Use Market or Final Product Markets. Examples of costs associated
with a planning restriction may include:

* cost to administer, monitor and enforce the particular restriction (not the
cost to administer, monitor and enforce the planning system as a whole);

e loss of technical or allocative efficiency. Technical inefficiency indicates
that a business does not produce the maximum possible output from a
given set of inputs. Allocative inefficiency indicates that a business is not
using inputs in the proportions or combinations that allow it to minimise
costs. These types of inefficiency can arise when a restriction prevents a
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business from achieving economies of scale, adopting new technology or
production methods or adopting a quality standard which lowers
production costs, introducing a new product or service, expanding into a
new market, or producing an optimal level of output;

« compliance costs borne by land-owners, developers, businesses and
sometimes households;

« higher prices for goods and services (borne by consumers) in Final
Product Markets, for instance if producers cannat minimise unit production
costs as a resuit of the restriction, or obtain market power from the
restriction and restrict output to push prices up;

e reduction in number of suppliers of a good or service or in product or
service quality;

« lack of diversity in land developments;

s reduced incentive for pfoduct or procesé innovation (eg development of
pollution control technologies if producers rely on buffers in pianning
schemes); and

» reduction in environmental quality.

Thus, costs and benefits go beyond financial flows. Costs should take into
account the value of opportunities foregene by the community. This includes
factoring in the productivity of land if put to an alternate use.

If a restriction has a redistributive effect — ie, changes the composition of
consumer or producer surplus but does not incrzase or reduce it — it is a
transfer. It is important that distributional efiects (ie transfers) are not treated
in the same way as allocative effects (ie costs and benefits).

Frequently, transfers are mistakenly treated as costs or benefits. This
happens because transfers usually involve one party gaining at another's
expense. It becomes a problem in cost benefit analyses because often only
one side of the transaction is reported as either a cost or benefit. Examples of
common transfers include:

» the effects on equity when zoning provides windfalls for some property
owners while others have lower land values; and

» changes in profits of businesses as a result of the restriction.

In this analysis, transfers are separately identified (using italics) in
summary cost benefit matrices.

When it is known that transfers redistribute wealth from low income earners to
high income earners, it is standard practice to atiach weights to transfer flows
so that a dollar acquired by a person on high income is valued less than a
dollar acquired by a person on low income. However, transfers identified in
this analysis redistribute wealth between different types of land owners and
different firms operating in product markets. They do not appear to
consistently disadvantage people on low incomes. Consequently, in this
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analysis transfers do not affect the assessment of whether a restriction
confers a net public benefit.

Restrictions on entry or exit of firms into or out of markets

As discussed in Section 5.2(1), several provisions of the Legislation limit the
entry or exit of firms into or out of markets, although restrictions on entry tend
to be more common than restrictions on exit.

Some restrictions to entry directly prevent a firm from entering a particular
product or geographical market at all. For example, zoning controls and
activity centre provisions may prohibit some types of businesses from
establishing in their preferred location. Alternatively they may prohibit
businesses from supplying certain outputs, for example Home Occupation
provisions prohibit home-based businesses from offering goods and services
from external sources for sale and therefore preclude conventional retail
activity. Similarly, a firm may be prohibited from entering a market without a
permit and not be able to obtain a permit.

Other restrictions do not df’Feot[y prohibit entry, but effectively deter entry by
imposing considerable barriers to entry. For example, if a potential applicant
believes competitors can easily exploit economic abjection provisions of the
Legislation to further their own self-interest (ie on frivolous or vexatious
grounds or without substantiating their claims against public interest criteria),
potential rivals can delay the progress of a planning application and impose
large transactions costs so that prospective applicants may be deterred from
or frustrated in entering the market.

No provisions ¢f the Legislation prohibit exit fror markets. However, some
provisions restrict the ease with which incumbs~ts can leave the markst
and/or the terms on which they exit the market. ~zr example, sometimes the
impact of a Section 173 Agreement is not knowr until after a firm enters the
market. If the Agreement is used to apply new ccrstraints on a business that
were not factored into the initial entry price, i may limit the number of
interested purchasers and affect the terms on which a firm can exit the
market.

Table 1 summarises the costs and benefits that arz likely to apply in the case
of restrictions that either prohibit entry or effectively deter it by imposing
substantial barriers to entry. The prospective agplicant bears no economic
benefit from the restriction. The only cost the applicant bears is the additional
application cost associated with the restriction if they choose to proceed with
an application. They may forego profit by not =ntering, however this is a
transfer captured by rival firms in the form of ircreased profit due to less
competition.

Tne rest of the community may or may not incur 2 significant cost as a result
of the restriction, depending on how the restrictior aifects the degree of rivalry
between firms in the market place.

The community may incur significant costs as a rasult of restrictions on entry
or exit of firms if:

» the efficiency of the Land Use Market is compromised because the
restriction prevents land from being put to a more productive use. There
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can be significant costs associated with a restriction if land allocated for a
particular set of activities has an alternative use that is valued more highly
by the community. Even if the area allocated to these activities is an
efficient use of land when the restriction was put in place, there are no
guarantees that it will remain so in future. Thus, in future, the costs
associated with restrictions on entry to secure positive externalities may
outweigh the benefits unless the restriction allows sufficient flexibility for
an entirely new set of activities {o take over the land if they can generate
higher.returns than incumbents;

= the restriction limits the number of firms or size of the geographic area in
which a business may locate, so that demand for land exceeds supply.
This can allow some Jand owners to secure a degree of market power in
the Land Use Market and set rents higher than they otherwise would in a
fully competitive market; and

e the restriction significantly reduces the degree of rivairy between firms in
Final Product Markets. The resulting increased market power can allow
incumbent businesses to set prices higher than otherwise. There also is
less market pressure on them to develop new products. For consumers,
this can mean higher prices, less choice of supplier, and fewer new
products.

If a restriction on entry or exit of firms significantly affects rivalry in either the
Land Use Market or Final Product Market, it is highly likely that costs
associated with the restriction will outweigh benefits, except where the
restriction prevents prospective applicants from imposing a major negative
externality on the community, such as a substantial health or safety risk that
could have a large and widespread impact on the community.

If the Land Use Market and Final Product Markets are highly contested ,
competition may not be significantly lessened by the restriction. In this
situation, there may be sufficient rivalry between firms to keep prices low and
develop new products. Consequently, the impact on consumers in terms of
prices, choice of supplier and quality may be negligible. In this situation,
whether benetits will outweigh costs will be determined by comparing the size
of the negative externality that the applicant would have generated against
both the economic loss if land is not put to a more productive use and the cost
associated with administering and enforcing the restriction.

However, it is likely that the benefits associated with the restriction will
outweigh the costs if:

= the negative externality that the restriction overcomes is substantial;

land is being put to its most productive use;

e rivalry in the Land Use Market and Final Praduct Markets is sufficient that
incumbents cannot dominate the market; and

the restriction is not costly to administer.
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Table 1: Summary cost benefit matrix for restrictions on entry of firms to

market

Prospective or actual applicant Rest of the community

Benefit | Nil o [ncumbent firms may receive

higher profits due to less
compelition.,

It the applicant would have
imposed negative externalities
{eg hnealth or safety risk,
generation of toxic pollution), the
community benefits by
avoidance of negative
externalities.

Caost

Higher unit production costs if
applicant not allowed to locate in
preferred area. -

Additional cost to prepars

application due te restriction.

Loss of efficiency in the Land
Use Market it land is not put to
its most productive use under
the rastriction.

If tha degree of competition in

Fina! Product Market is low or
signiiicantly lessened by nat
allowing applicant intc market
there is potential for:

«  Applicant foregoes profit by not
being able to enter markel or
being forced to locate in a less
profitable market.

> Higher prices in Final

Product Market; and

> Lower quantity/less of
a range of quality of
goad(s) or service
than would otherwise
' have been produced
by prospective
applicant,

e Addiiional time spent by
| consumers to travel to nearest
alternative service provider.

» C(Cost associated with
administration, monitoring and
enforcement of restriction.

1 Nota: ltahcs dencte a reference ta a transfer,
6.4 Restrictions which advantage some businesses over others

Tnere are many provisions under the Legislaticr thal potentially advantage
some businesses over others (see discussion in Section 5.2(2)}. Usually it is
not clear which businesses are advantaged and ‘which are disadvantaged by
a restriction from the wording of the Legislation as it provides a set of rules
which, when implemented, can affect parties differently. Advantaged parties
may include incumbent businesses, businesses located in certain areas,
businesses supplying certain goods or services, businesses that operate in a
certain way {eg businesses operated from home), parties who entered into

ABL:Final PAE NCP RAgwview Repart Jan 2001 (censullantsregort).coc




54

planning agreements and/or are subject to development contributions plans,
or businesses who applied for a permit earlier rather than Iater.
Disadvantaged parties may include new entrants, businesses located in
certain areas, businesses supplying certain goods or services, businesses
that operate in a certain way, parties who undertake development after a
development contributions plan takes effect, or businesses who are not
among the first to apply for a particular permit.

As outlined in Section 5.2(2), there are numerous examples of this type of
restriction in the legislation. For example:

Existing use rights advantage a business by allowing it to continue a
particular land use when the same use would otherwise be prohibited by
legisiation. These firms receive an advantage over firms that do not have
existing use rights and are currently involved in the same activity or
seeking to undertake that activity;

» Under the SPPF, the seven principles of land use and development
planning may favour patticular forms of land use and restrict the amount
of land available to new entrants seeking tc operate in certain Final
Product Markets. For example, the settlement policy provides for
concentration of suburban retail, commercial, administrative, heaith,
education, entertainment and cultural development around activity centres
with integrated transport nodes. This disadvantages any business that
would prefer to locate outside activity centres;

» Under the LPPF policy relating to subdivisions, a person who proposes to
subdivide land may be required to contribuie an amount for public open
space even though an incumbent competitor may not;

= Where a permit is granted to one applicant, but denied to another even
though there is no difference between two business activities in terms of
generation of externality or contribution towards a public good; and

*»  Where the Responsible Authority is granted a monopoly right to undertake
various administrative functions even though there are other parties in the
community who may be able to provide the same service at lower cost.

[t is difficult to generalise about the nature of costs and benefits associated
with restrictions that discriminate between firms because they vary according
to the nature of the discrimination and the characteristics of the market in
which these firms participate. Nevertheless, Table 2 seeks to summarise the
types of costs and benefits that could apply in such cases.

Typically, advantaged parties benefit through higher profits or land values
than they would otherwise have experienced if thare were no restriction. [f
the rastriction secures their tenure, they will also cenefit from a reduction in
risk (and hence financing costs) which may reduce production costs.
Advantaged parties generally are able to achieve these benefits in return for
an additional (though usually minor) cost to prepare their application to
become an advantaged party under the restriction. In some cases, for
example existing use rights, advantaged parties are spared even this cost.

Disadvantaged parties tend to receive no benefit from such a restriction.
They incur a range of costs, including costs to object to a planning
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application. They may also suffer a loss in technical or allocative efficiency as
a result of the restriction if it prevents them from achieving ecaonomies of
scale, adopting best practice production methods or technologies or
producing as much output as they prefer, or if it forces them to locate in a
higher cost area.

The community may gain ccnsiderably from restrictions that advantage some
businesses over others, but they may equally incur significant costs.
Provided the restriction substantially reduces a major negative externality,
brings about the generation of a major positive externality, or ensures the
provision of a highly valued public good, the benefit side of the equation may
be substantial and sufficient to outweigh costs provided that the restriction:

« does not significantly reduce the degree of rivalry between firms in either
the Land Use Market or Final Product Markets so that advantaged parties
do not dominate their market;

« does nct significantly increase production costs for disadvantaged firms
and lead tc higher prices in Final Product Markats; and

+ is not too costly to administer and enforce.

In some cases it is difficult to understand how & restriction that advantages
one business over another is necessary to achisve the community tenefits
listad in Table 2. An example is where legislation provides a monopoly right
to a Responsible Authority to provide services thai may be performed just as
well by another party. In principle, other parties could be accredited to
undertake some functions thereby removing the monopoly advantage held by
the incumbent.

Table 2: Summary cost benefit matrix for restrictions which advantage
some businesses over others *
Advantaged party Disadvantagad party Rest of the cormmunity
Benefit | o Profit associated Nil « Increased provision
with advantage. of a public good (eg

. ublic open space).
s [ncrease in value of P P P )

land owned by » Ensured generation
advantaged party. of positive
externality (eg

» Reduces risk by
securing tenure (eg
in the case of a
planning permit )
which leads to
lower production + Potential for
costs. reduction of

| negative externality

(eg naise or air

pollution, traffic

congestion).

improved
environmentai
quality or health and
safety benefit).

« Reduction in travel
and search costs
(eg when activities
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Cost

Advantaged party Disadvantaged party Rest of the community
centrally located).
Advantaged party Disadvantaged party Rest of the community
e Additional cost to * Profit foregone as|e Higher pricesin
prepare application a result of relative Final Product
due to restriction. disadvantage. Markets due to

higher input or

o Decrease in value .
compliance costs

of land owned by

; (only if
giasg;vantag ed disadvantaged firm
’ is able to pass on
o Loss of efficiency higher costs to
due to increase in customers).
preduction or | . costto

compliance costs
(eg if restriction
forces business to
locate in a‘higher
cost area). ¢ Time spent by
Tribunal to deal
with disputes
associated with
restriction (ie over
and above level of
dispute that would
occur in absence of
restriction).

government tc
administer and
enforce restriction.

& Note: Malics derc'e a refarence to a transfer.

6.5

Restrictions of prices or production levels

Except for some Section 173 Agreements, no provisions of the Act and
accompanying Regulations directly restrict prices for goods and services in
Final Product Markets. Section 173 Agreemeants can impose various
conditions, including limiting the flexibility of businesses to price efficiently and
even directing them to charge a particular price. For example, in the past
Section 173 Agreements have sometimes specified the maximum price that a
car park operator can charge for car parking. They have also been used to
permit access to facilities on the condition that a party does not charge others
for that right.

Other types of restriction can indirectly raise prices in Final Product Markets
by affecting the cost structure of businesses /=g by making inputs more
expensive, forcing businesses to adopt inefficient ~ethods of production, or by
imposing substantial transaction costs), however these types of restrictions
are generally treated under other headings in this Section.

Zones, overlays, Particular Provisions and Section 173 Agreements can
restrict production levels by limiting the size of the operation, restricting
hours of trading or operation, or limiting the products a firm may produce or
trade. For example, as discussed in Section 5.2(3), Home Occupation
provisions limit the scale of operation, hours of trading or the products a firm
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may produce. Sometimes, the Legislation does not prevent businesses from
operating in a market, but forces them to apply for a permit if their operations
exceed a specified level of production. For example, zoning controls require a
permit for Bed and Breakfast businesses that seek to accommodate more
than six persens and unless one car parking space is provided for each two
persons.

Many provisions in the Legistation that directly limited the number of firms in a
market have been removed. For instance, in the past applications for liquor
licences, convenience stores and residential unit developments were subject
to a "saturation” test. If it was considered that the market was saturated with
these types of businesses, applications were denied. The only remaining
“saturatior’ clause in current planning controls concerns brothels, however
this restriction is contained in the Prostitution Control Act 1994, and only in
pianning legislation by cross reference.

Table 3 below summarises costs and benefits commonly associated with
these types of restriction. The costs and benefits associated with Sectiorr 173
Agreements are consideredrmore fully in Section 8.3(4).

Generally, by limiting the flexibility of businesses to price efficiently, pricing
restrictions such as those contained in some Section 173 Agreements may
make certain goods and services more affordacie. However, they rarely
target low income consumers directly and tend to be wvery cosily to the
community in terms of efficiency.

Restrictions ¢n hours of operation, scale of opsration and products or services
deliverad can also be very costly to the commurily. For example, they may
prevent businesses from improving efficiency by ircreasing scale of operation
or oy extending operating hours. They also may inadvertently prevent
businessas from innovating new products or precasses or exploiting the full
advantage of new, cost saving technologies.

In many cases, it is likely that the economy-wide costs associated with these
types of restrictions will outweigh the benefits. 7 nis is particularly the case
where the negative externalities they seek tc overcome are not substantial. It
may be possible to achieve the regulatory objective at a lower cost by
regulating outcomes rather than inputs or outputs such as floor area, trading
hours, products and services.

Table 3: Summary cost benefit matrix for restrictions of prices or
production levels *
| Applicant Best of the community
Benefit  Mil | » Recuction of a negative

extzrnality (in the case of
restrictions on praduction
leve's).

¢ Incrzased affordability of certain
goods and services in the
interests of social equity (eg
affordable car parking space or
free community facilities under
S173 Agreements).
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Applicant Rest of the community
Cost s Reduction in profit by » Higher prices if production
precluding firm from pricing to restriction prevents producers
fully recover costs (in the case from operating efficiently.

of pricing restrictions). L. .
P g ) e Reduction in consumer choice

» Loss of allocative efficiency by of supplier or product quality.
preventing firms from
minimising production costs (eg
by achieving efficient scale of
operation or operating for o Cost to monitor and enforce
optimal number of hours each restriction.
day in the case of production
restrictions).

* Fewer new products and
services offered.

* Loss of allocative efficiency in
the economy if resources

¢ Stifles innovation of new transferred from more
products and production productive uses to applicant’s

processes and uptake of new activity due to underpricing.
technologies. I :

% Note: ltalics denote a reference to a transfer.

6.6

Restrictions on quality or location of goods and services

As noted in Section 5.2(4), the Legislation can restrict the quality of land
through the imposition of building and site development standards. Often
such restrictions are made in the interests of cublic health and safety or
protection of the environment. They may also be justified on the grounds that
they overcome persistent information asymmetry croblems. That is, through
standards consumers who may otherwise find : difiicult to determine the
quality of a building can be given some reassurance by the knowledge that
the building complies with independently determirzd criteria. One example of
this is the mandatory application of the Good Design Guide to certain classes
of residential development, such as units. Memcers of the local community
who might otherwise find it difficult to determine appropriate standards, can
infer that a building is of “appropriate” quality if they know it complies with
prescribed criteria.

Zoning restricts the locaticnal decisions of businesses all the time. Often they
prevent businesses from locating in their preferrad location. For example,
under planning schemes, heavy industrial activities usually cannot locate in
residential or commercial areas. Similarly, uses that are considered highly
industrial in nature such as broiler farms are rot permitted to locate in
industrial zones. However, zoning does not znly restrict the locational
decisions of firms engaged in high polluting activizizs. For example, schemes
inhibit some businesses (eg butky goods businesszs) from locating in low cost
industrial zones by prescribing a minimum floor ar=a which is more than such
businesses normally require.

Table 4 below summarises costs and benefits associated with restrictions on
quality or location of goods and services. Zoning and planning policy can
force businesses to locate in higher cost locations. When business activities
do not generate significant negative externalities it is difficult to understand
the objective of this type of restriction in a market failure context. Unless
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planning controls protect the community from a significant negative externality
(such as pollution, traffic congestion, environmental damage, or a health and
safety risk) or overcome a persistent information problem about land or
building quality, it is highly likely that the costs associated with such a
restriction will outweigh the benefits. This means that there is likely to be a
net public benefit from the restriction of noisy, polluting heavy industrial
businesses to industrial zones. There may also be a net public benefit from
excluding business activities that are associated with heavy traffic congestion
from residential areas. However, in situations where a business does not
impose a significant negative externality (eg bulky goods businesses), it is
highly unlikely that costs will outweigh benefits.

Table 4: Summary cost benefit matrix for restrictions on quality or location
of goods and services *
Applicant Rest of the cornmunity I
Benefit | « Reduced liability for damages » Reduced risk of negative
claim (in case of restrictions on externality being imposed on
guality). L. other land uses {eg pollution,
' traffic congestion, health and
safety risk, crime, environmental
1 ‘ damage).
« Rediced information
asymmetry (for restrictions on
‘ guality of land or buildings).
| . :
i e Achisvement cf economies of
scalz in the use of core
| infrastructure (for restrictions on
locazn).
+ Potsritial for strategic alliances, n
{ netwzrks and clusters among i
i comzlementary firms (in the
l case of restrictions on location). |
Cost «  Additicnal development, +« Higher prices in Final Product
construction, or site costs to Marksats due to higher
camply with restriction. procduction costs.
s |ncreasein production costs (ie | » Reduction in efficiency if land is
loss of allocative efficiency) if not put to most productive use
business is forced fo locate in a due o location restriction.

mare expensive location than it .
« May crowd out commercial
would prefer.

. initizzives leading to higher

» Heduction in profit due to gual.zy outcomes.
compliance cost andfor higher
operating costs.

= Imps<e product ditferentiation in
the _and Use Market (eg by

1 preventing unigue quality

‘ deveiopments).

+ Additional travel time for
consumers to access good ar
service (in the case of lacation
restrictions).
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Applicant Rest of the community

1

» Reduction in number of
suppliers of good or service.

= Monitoring and enforcement
costs associated with restriction.

& Note: ltalics danote a rafarence to a transfar.

6.7

Restrictions on advertising and promotional activities

Section 5.2(5) outlines current limitations on the type and form of advertising
permitted. Various provisions restrict how products and services may be
promoted. The legislation has moved away from costly input controls towards
outcome or performance criteria, which significantly lessens the economic
cost of such restrictions. For instance, current arrangements require
advertising signs to meet local planning policy cbjeclives in respect of visual
amenity, character, effectiveness of signs and road safety. They do not
specify the material that may be presented on signs. However, the Particular
Provision (Clause 52.05) im planning schemes regulates the size of certain
classes of sign, and imposes expiry dates for permits for signs.

A summary of costs and benefits associated with current restrictions on
advertising and promotional activities is presented in Table 5 below. It is jikely
that the benefits associated with performance based restrictions are likely to
outweigh the costs, provided the performance criteria are caonsistently applied
across all businesses.

It is less clear that benefits are likely to outweigh costs in the case of
Particular Provisions that regulate the size cf certain types of sign.
Prescriptive regulation of this type can be mcrz costly than performance
based criteria {eg requiring that the size does rot impair visual amenity ar
road safety) except where:

« the cost to administer and enfarce performance criteria is greater than the
cost to administer and enforce prescriptive criteria; and

= this increased administration and enforcement cost outweighs any benefit
firms may obtain (eg by reducing production costs) by moving to
performance based ¢riteria .

Some advertising restrictions may seem to advantage incumbents over
newcamers to the extent that existing use rights were enjoyed by businesses
displaying fawful signs when a scheme was introduced, but newcomers are
requirad to cbtain a (time limited) permit. While newcomers incur a cost
associated with applying for a permit that incumbents did not, this cost usually
is not significant assuming the matter is not taker on appeal. The benefits of
existing use rights in this context are likely to outweigh the cost, since it
provides a mechanism for minimising administraiion costs by obviating the
need for Councils to process a large number of applications from applicants
that are known to comply with the performance criteria, '
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Tahle 5: Summary cost benefit matrix for restrictions on advertising and
promotional activities
f '
[ . Applicant Rest of the community
i Benefit ! Nil « Protsction of visual amenity (ie
: ; praevanis congestion of signage
| and use of offensive material).
i » Enhanced road safety.
, » Reduced administration cost.
Cost ! = Additional cost to prepare | = May inhibit desirable innovative
E signage to comply  with approaches to advertising.
E performance criteria or size ' ,
: i = Cost to monitor and enforce
restrictions. . .
f Particular Provisions.
a
6.8 Restrictions of price and type of input used in production processes

Victorian Planning Legislation tends to restrict tr2 land available for certain
uses. This can have a large econemy wide impacs, since land is an important
input to the production of most goods and services in Final Product Markets.

If zoning controls do not closely reflect externalities, there is a strong risk that
they may cause less efficient patterns of land use than would otherwise
pravail. One example of where zoning controls ¢z not reflect concerns about
externalities is Restricted Retail provisions that sticulate minimum floor space.
Such a restriction does not appear necessary to ¢ -svent a negative externality
from being generated. The benefits associated w1 such provisions are likaly
to be non-existent or negligible, whereas the cost o the applicant and the rest
of the community may be considerable depending on the nature and extent of
the market. As discussed in Section 6.6, when & zoning law is used to force
a business to locate in a non-preferred area, .- increases unit production
costs. This increase often is passed on to consumers in the form of higher
prices and may reduce consumer access tc some goods and services. To the
extent that these final goods and services are inputs to other production
processes, the inefficiency created by the iniZal restriction is multiplied
throughout the economy.

The Legislation can also restrict the freedom ci businesses to choose an
optimal combination of inputs. Examples of this ara restrictions on what may
be included in Freeway Service Centre Controls under Clause 52.28 of new
planning schemes and restriction on area for gar—ing machines in hotels and
other premises under Clause 52.30-1. This can -ause allocative inefficiency
by inflating unit production costs if such restrictic~ does not allow businesses
to achieve an efficient scale of operations. .

Another way the Legislation can restrict ccmpetition is by requiring
businesses to contribute towards the cost of providing non-rival and non-
excludable public goods. This adds to unit production costs of affected firms.
They becomne disadvantaged relative to competitors in other parts of Victeria,
other jurisdictions in Australia or competitors based overseas who are not
levied in the same way. Raising revenue to fund cublic goods in this way may

.
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have appeal on equity grounds if households are considered less able to
afford such an impost than business. However, there is potential for political
interference to discriminate between firms in terms of whether they incur a
levy and the quantum of the levy to create the kind of restrictions on
competition discussed in Section 6.4.

If provisions requiring contributions towards the provision of public goods are
not applied consistently and transparently to ail potential beneficiaries of the
public good, including all businesses and all households, there is significant
potential for the economy-wide costs to outweigh benefits. If development
contributions plans (or similar requirements under Section 173 Agreements)
did not exist, governments would raise funding to provide public goods
through the tax system or through the lewying of rates or special charges to
households and businesses. Thus, in order for development contributions
plans to provide a net benefit to the Victorian public, the community-wide cost
of raising revenue through contributions plans must be lower than the cost to
raise tax or rate revenue.

Generalised costs and benefits of restrictions on pricing or use of inputs to
production processes are simmarised in Table 6 below.

Table 6: Summary cost benefit matrix for restrictions on pricing or use of
inputs used in production processes
Applicant Rest of the community
Benefit | Nil * Reduces negative externalities
such as pollution, environmental
degradation and congestion.

+ Provision of public good such as
parkiands, public open space
and some public infrastructure.

Cost » Higher unit production costs due | ¢ Imposes costs on businesses

to higher cost of land. and nouseholds that do not
generate negative externality.

* Inthe case of development
contributions, contributing
businesses cross-subsidise
non- contributing beneficiaries
of public good who are able to
free ride.

+« Potential for political
interference to create
restrictions that advantage
some firms over others (see
Section 6.4).

+ May stifle commercial incentive
to reduce negative externalities
(if regulation permits a tolerable
level of externality, firms have
no incentive to reduce negative
externalities below this
threshold).
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6.9 Imposition of significant transaction costs on businesses or households

This restriction relates to the additional transaction costs imposed on parties
to enter the Land Use Market and continually comply with planning iegislation
relative to the transaction costs that would apply in the absence of such
legislation. These transaction costs are incurred not only by applicants, but
also by parties making objections, governments and taxpayers who fund the
hearing and appeals system. Typical planning related transaction costs
include:

« fees paid by applicants and other users of the planning system. (Note, the
requirement to pay a fee is not of itself a restriction on competition if the
fee schedule is consistently applied, and fees reflect efficient cost to
administer or enforce planning laws);

« time taken by applicants and others to prepare applications, objections
and appeals;

« time taken by State and local governments to process applications,
objections and appeals;

s cost to amend planning scheme, including cost associated with
unwarranted delays;

+ monitoring and enforcement costs; and
+ lime taken to process appeals.

Table 7 below summarises costs and benefits commonly associated with
rastrictions created by high transaction costs. If iotal transaction costs are
sufiiciently high, they may deter businesses ard households from lodging
applications, making objections or appealing decisions when they otherwise
would. This can limit the effectiveness and efficiency of the planning system.
Where transactions costs are high (in absolute terms and relative to other
jurisdictions), there is a risk that planning administration arrangements will
deter applicants altogether. Businesses may locate in a jurisdiction where
transactions costs are lower. Some parties may go ahead with their proposed
land use without seeking planning approval. This is more likely to occur
where it is difficult or costly for authorities to monitor and enforce compliance
with planning and environment legislation (eg small or incremental variations
in existing land uses). This reduces the effectiveness of planning and
environment legislation.

Transaction costs are inevitable, however they ars more likely to be in the net
public interest if:

» cost recovery is consistent with the principle ci "user pays";
« authorities seek to recover only efficient administration costs from users;
* arrangements create a system for appeals and objections that is cheaper

to use and operate than the Court system that would otherwise deal with
planning appeals and objections;
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o the scope for litigation is Kept to a minimum, without reducing the
individual's common law rights; and

¢ arrangements made to restrict the ability of parties to lodge vexatious
objections and appeals (usually by competing businesses or frivolous
litigants) are utilised.

Based on submissions to this review, it appears that there currently is
potential on economic grounds for potential rivals to lodge frivolous or
vexatious complaints without presenting clear evidence. While there is
provision in the Legislation for costs and damages to be awarded against
rivals if they lodge a frivolous or vexatious complaint, in practice this is very
rarely enforced. Rival firms can object to a planning application simply
because it may reduce their own profit. This is not consistent with competition
policy principles and objectives and adds considerably to transactions costs
borne by applicants. These transactions costs could be reduced if the
Planning Authority or Responsible Authority published guidelines for anyone
seeking to object to a planning application on economic grounds. These
guidelines should explain )what are accepfable grounds for objection (ie
grounds most likely to be consistent with a net public interest) and grounds
that are unacceptable (eg reduction of rival's profit). This recommendation is
discussed further in Section 7.

Table 7: Summary of costs and benefits of restriction due to imposition of
significant transaction costs on businesses or households
Applicant Rest of the community
Benefit | « Lower cost to appeal decision o Lowsr cost to administer and/or
by avoiding tribunal and courts. enforze planning legislation.

» Recw.ction in use of Tribunal
time -0 process disputes.

+ Incrzased compliance of
planning scheme with
competition policy principles
and objectives.

Cost ¢ Increases in unit cost of e Increased risk of non-
production. compliance with planning

legislation by businesses and
households, requiring additional
monitoring and enforcement.

¢ Additional cost to prepare
applications, respond to
objections or appeal.

¢ Reduced number of suppliers in
Finai Product Market if

! transaction costs are significant

enoLgh to deter entry.

e Hignsr prices for goods and
services in Final Product
Market.
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6.10 Concluding remarks

Where a net benefit case for retaining a restriction cannot be established, the
CPA to which the Victorian Government is a signatory, recommends that the
restriction should be removed from legislation.

At a system level it is not possible to definitely identify restrictions involving a
net cost to the community. However, it is highly likely that there may be a net
cost associated with some provisions of the Victorian Planning Legislation if
they are implemented in a particular way. For instance, in situations where:

» Responsible Authorities are granted a monopoly right to undertake an
administrative function even though there are other parties in the
community who are able to provide the same service at lower cost;

» zoning controls prevent land from being put to a more productive use that
is valued more highly by the community;

¢ zoning controls do not closely reflect externalities (eg minimum floor space

provisions); F !

« activity centre provisions allow landowners t0 acquire market power by
constraining the supply of land available for retail activities;

« Home Occupation restrictions prevent the sale of goods sourced
elsewhere, even if the sale of such goods would not impose negative
externalities on adjacent land uses;

s Secticn 173 Agreements, that are not transparent, are not used as a
machanism of last resort, particularly those thz! prescribe the way in which
a business may price or produce its goods cr ssrvices; and

» development contributions plans and Section 173 Agreements are used to
collect revenue to fund the provision of putlic goods if the tax or rate
system is a more efficient revenue collection mechanism.

Government should scrutinise these provisions in the Legislation and give
careful consideration to either removing the restriction or modifying it to lessen
its restrictiveness.

In scme cases there is a net cost associated with the lack of enforcement of
legislative provisions. For example, provisions to deter frivolous or vexatious
objections to planning applications on economic grounds are rarely called on.
The solution is not to remove such provisions, but (0 encourage greater use of
them by Responsible Authorities and the Tribuna!. Plain English guidelines to
educate prospective objectors could also assis: 'o reduce the number of
objections on frivolous or vexatious grounds.

Even if restrictions considered in this Section havz a net public benefit, this
does not mean they should automatically be reiained. Under the guiding
principles of the CPA, if on balance it is likely that there is a net benefit
associated with a restriction, further assessment is required to determine if the
objective could be achieved by a less restrictive means before policymakers
should decide to retain a restriction. That is, a restriction should only be
retained if:
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= there are net public benefits to the community from retaining the
restriction; and

» less restrictive alternative means to achieve the legislative objective
cannot be found.

This second aspect of the public interest test is considered in Section 7.
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POTENTIALLY LESS RESTRICTIVE ALTERNATIVES
Guiding principles

As noted in previous Sections, the guiding principle in undertaking legisiative
reviews involves two elements. First, the benefits of legislative restrictions on
competition must outweigh the costs. Second, the objectives of the legislation
must only be achievable by restricting competition. Thus, even if current
arrangements are justified in terms of net benefit, this is not sufficient by itself
to conclude that the restriction is in the public interest. It also must be shown
that the objectives of the legislation can only be achieved by restricting
competition.

In practice, this is taken to mean that reviewers should investigate whether
there are net benefits from establishing alternative arrangements, taking into
account the practicality of such alternative arrangements.

When considering the potertial for less restrictive alternatives it is important to
refer to the objectives of the legislation. In essence, the Victorian Planning
Legislation aims to:

= promote fairness and sustainability in decision-making;
» protect the natural and built environment from over-exploitation;

« prevent detriment to the pleasant, efficient and safe environments for
the community resulting from the development and use of land;

« preserve places of heritage and other significance to the community
from harm;

« ensure that community infrastructure is grovided in an orderly and
properly co-ordinated fashion; and

+ make net community benefit a basic planning principle.

Any less restrictive alternatives must still assist Government to achieve these
objectives. In this Section, we suggest some less restrictive alternatives that
may achieve those objectives at lower cost. In most cases, the suggested
alternatives are less costly because they seek to target more directly the
nature and saurce of underlying market failure.

Suggested less restrictive alternatives

Currently, many of the restrictions on competition occur under provisions
where Planning Authorities and Responsible Authorities have a degree of
discretion. To minimise the probability that <Zecisions made by these
authorities are inconsistent with competition policy principles and objectives
(eg do not satisfy the two part competition test), the Department of
Infrastructure could consider developing guidelines to assist Planning and
Responsible Authorities to implement planning policy in a less restrictive way.
These guidelines would inform Planning Authorities and Responsible
Authorities of the objectives which are the basis of NCP and provide guidance
on the operation of market competition and its benefits for the community.
They would provide an educative set of principles to guide decision-makers to
use high cost restrictions as a matter of last resort, and only where the
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benefits of such restrictions are likely to outweigh costs. These guidelines
would also assist Planning Authorities and Responsible Authorities to improve
the consistency of planning decisions.

The suggested guidelines could be included in the current revision of the
document entitled "Victoria’s Planning System” which is directed to all
persons involved in the planning process, or could be a stand-alone
document to influence decision making under the Act and planning schemes
by both Planning Authorities and Responsible Authorities.

Having regard to the fact that planning officers would generally be unfamiliar
with competition policy principles and objectives (and some of the technical
expressions used), it is also recommended that regular workshops be held for
Planning Authorities and Responsible Authorities, and a “hot line” set up to
assist decision makers in assessing the economic impact of proposals,
without confusing the concept with the impact of competition on the viability of
competitors.

If guidelines and education of this kind are not effective in facilitating
outcomes that are in the ret public benefit; it is recommend that there be
introduced into the Legislation an overarching net community benefit
requirement. To this end, this requirement could be included as a new
Objective in Section 4(1) of the Act, or by amending the wording of the last
Cbjective (balance the present and future interests of all Victorians). Further,
the requirement to have regard to net community benefit could be included in
Sections 12 (duties and powers of Planning Authorities) and 60 (matters to be
taken into account by Responsible Authorities in considering permit
applications) of the Act. Since a compulsory test of this kind may increase
administration costs for Planning Authorities and Responsible Authorities, it
may be prudent to establish what can be accorplished through guidelines
and education prior to legislative change.

In any case, consideration should be given to amending Section 60 of the Act
to require a Responsible Authority to have rsgard to the Objectives of
Planning in Section 4(1) of the Act when determining a planning permit
application. This would make Section 60 consistent with Section 84B(1)(b) of
the Act, which requires a Tribunal, in determining an application for review, to
have regard to the Objectives of Planning in Victoria.

Consideration should also be given to amending Saction 60(1)(b) of the Act to
make it mandatory for a Responsible Authority to consider significant social
and economic effects of a use or development for which the application is
made if the circumstances appear to so require. At the moment, the language
of the Act may be interpreted as being permissive only. The words “appear
to" should also be deleted, as they allow for subisctivity and inconsistency of
approach.

Restrictions on entry or exit of firms into or out of markets

To make current arrangements that restrict entry or exit of firms less
restrictive, and hence, less costly to the community, the Department could
consider:

« making planning controls more “performance based” to allow the
Legislation to bettertarget activities which generate negative externalities
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and not be inflexible so as to penalise businesses that do not generate
negative externalities. Performance criteria should generally be preferred
provided that any additional administration and monitoring cost associated
with performance criteria {as opposed to prescriplive criteria) — and it is
not clear that there will be any additional cost — are outweighed by the
benefits associated with allowing businesses that do not generate
negative externalities to operate without restriction. For example, there
may be circumstances in which a convenience shop with a floor area
greater than 80 square metres may not adversely impact upon
neighbourhood character or cause traffic and like problems. A more
performance based provision would allow a development of this kind if it
could be demonstrated that the benefit to the community of the
development outweighs its costs.

the Government can do a lot to minimise costs associated with restrictions
due to activity centre controls. Although policy normally has a facilitatory
rather than regulatory function, current SPPF policy for activity centres is
given great weight in proceedings before the Tribunal and independent
Panels. That policy already recognises three exceptions to activity centres
policy {ie new developthents, new convenience shopping, trade related
businesses that support industry with adequate on-site car parking.)
Options to further reduce costs associated with restrictions on competition
due to activity centre contrcls in¢lude:

ensuring that the restriction does not allow iandlords to acquire
monopoly power in the Land Use Market, for example by ensuring
that the size of each activity centre area is sufficient to allow several
land owners to compete within an activity centre. If landlords are
allowed to develop monopely market pcwer under this restriction, it
is likely to stifle competition and innovation in both the Land Use
Market and Final Product Markets;

ensuring that the list of policy excepticris is reviewed and updated
regularly to match consumer preferencss; and

censidering inserting another exceptiocn allowing retail businesses
to locate outside activity centres proviczd they are prepared to pay
for any negative externalities they generate (valued appropriately).

7.2.2 Restrictions which advantage some businesses over others

To make current arrangements that advantage some businesses over others
less restrictive, and hence, less cosily to the community, the Department
could consider:

encouraging greater consistency in planning scheme amendments and in
respect of permit applications. This could be izcilitated through the use of
guidelines discussed in the introduction i this Section 7.2, The
guidelines could hightight the potential for ad\ srse impact on competition if
a Responsible Authority is inconsistent:

- in the leve| of getail it requires in respect oi a2 permit application,;

- in its appreach to notification of permit applications in terms of both
whether to notify at all, and the extent of netification required,

- in the time which it takes to handle planning permit applications
(prescribed time limits are not effective in this regard because the only
remedy for non-compliance with them is an appeal to the Tribunal, and
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applicants are reluctant to pursue this given that the appeal process
itself would entail substantial further delay);

- in the matters which it takes into account in considering whether or not
to grant a permit ; and

- In determining what conditions it imposes in connection with a permit.

The guidelines could also highlight the need for Planning Authorities to
be consistent in their approach to notification of planning scheme
amendments, given the uncertainty of the words “materially affected by the
amendment’. They could emphasise the need to achieve consistency in
the manner in which similar applications are notified, particularly with
regard to the criteria which are applied by a Planning Authority in
determining whether or not a person is materially affected by a proposed
amendment. There are a number of decisions of the Tribunal which could
be used to provide examples of situations which do, and do not, give rise
to a “material affect”. The guidelines could also:

- require that a Planning Authority (and a Responsible Authority)
document, and make publicly available, its decision as to the extent of
notification, having régard to those criteria; and

- stress the importance of taking into account NCP principles and
objectives — particularly the principles thai benefits should outweigh
costs, and that the objective of the provision cannot be achieved in a
less costly way - in considering exceptions to the application of
policies, zones, overlays and particular provisions.

* ensuring that SPPF and LPPF exceptions to policy, which potentially
advantage certain businesses over others, ars reviewed periodically as to
their impact. For example, the current exceptions to the requirement in
‘he State Planning Policy For Economic Devs'cpment: Business (clause
17.02) that commercial facilities be located in axisting or planned activity
centres should be periodically reviewed.

e amending Section 96(1) and (2) of the Act, which address permit
requirements of land owned by Responsible Authorities, to either remove
the exception allowing planning schemes to exempt land use or
development by Responsible Authorities (or persons using land owned or
occupied by Responsible Authorities) from the Ministerial permit process,
or narrow the application of the exemption by amending.Clause 67 in the
VPPs. This would limit the possibility of resiriction on competition as a
result of Responsible Authorities being able to by-pass the Ministerial
permit process in relation to their use or develcoment of land.

* minimising the potential for alternative use rights under Clause 63.08 of
new planning schemes to continue indefinitely in circumstances where the
likely benefits flowing from the alternative use will not outweigh the costs,
and the alternative use generates a major negative externality. The
Department should consider amending Cizuse 63.08 to include a
requirement that all permits for alternative uses contain a condition so that
the use may be reviewed after a period sufficient to allow a business to
generate a normal rate of return. In this way, businesses that generated a
major negative externality could have their alternative use right terminated
in future. This could restore their incentive to avoid generating negative
externalities. Care would need to be taken that this sunset clause did not
remove all certainty for the business in question. This could be achieved
by ensuring that alternative use rights were only terminated if the business
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activity were found to generate a major negative externality upon the
community.

Restrictions of prices or production levels

To make current arrangements that restrict prices or production levels less
restrictive, and hence, less costly to the community, the Department could
consider:

« as discussed in Section 7.2.5, amending the Act to prevent Section 173
Agreements from imposing price controls. As is discussed in Section 6,
controls of this kind can impose a high cost on the community.

» amending Home Occupation provisions to allow exemptions from limits
placed on operating hours, floor area and products that may not be sold
where the applicant can demonstrate that the activity does not impose
significant negative externalities (eg traffic congestion, noise or visual
pollution) on the community.

Restrictions on quality or location of goods and services

- L . .
To make current arrangements that restrict quality or location of goods and
services less restrictive, and hence, less costly to the community, the
Department could consider:

» issuing the guidelines discussed in the introduction to this Section 7.2 with
a view to ensuring that zones, overlays and Particular Provisions which
impose restrictions of this kind are as performance based as is
practicable.

» minimising costs associated with restrictions cZ2 to activity centre controls
contained in the SPPF by implementing the measures referred to in
Section 7.2.1 above, namely:

- ensuring that the size of each activity centre area is sufficient to
minimise the risk of a landlord developing —onopoly market power;

- regularly reviewing and updating excep:ions to the activity centre
policy; and

- considering an additional exception which allows a retail business to
locate outside an activity centre if it is pregared to pay for any negative
externalities generated.

* issuing the guidelines referred to in Section 7.2.2 with a view to achieving
greater consistency in planning scheme amendments and permit
application decisions.

» amending the Home Occupation provisions as recommended in Section
7.2.3 to accommodate exemptions from operating and other limits if it can
be demonstrated that their activity does not ‘mpose significant negative
externalities on the community.

Restrictions of price and type of input used in production processes

To make current arrangements that restrict price and type of input used in
production processes less restrictive, and hence, less costly to the community,
the Department could consider:

— amending the Act so that Responsible Authorities may only use Section
173 Agreements as a last resort, and accordingly must demonstrate that
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the purpose towards which the agreement is directed cannot be achieved
by another means, for example, through appropriately worded permit
conditions; .

— amending Section 62(6) of the Act to prevent the imposition of permit
conditions requiring Section 173 Agreements for provision of services or
facilities in relation to land development in circumstances where an
approved development contributions plan covers the subject land.
Development contribution plans are less likely to restrict competition to the
extent that they are more transparent and equitable in the determination of
the circumstances in which a levy is imposed, and the quantum of the levy
imposed. Capacity for voluntary Section 173 Agreements should be
retained, however;

- amending Section 177(1) of the Act so as to require a Responsible
Authority to include a “sunset” provision in every Section 173 Agreement,
to ensure that the agreement does not have a life beyond achievement of
its intended purpose. Alternatively, amending the Act to require pericdic
review of Section 173 Agreements and faf their complete or partial repeal
if it is demonstrated that their purpose has been satisfied;

- amending the Act to require that any objectors to a planning permit
application or submitters in respect of a site-specific planning scheme
amendment that imposes a requirement for a Section 173 Agreement are
consulted in respect of the contents of that Agreement prior to execution;

— amending the Act to prohibit Section 173 Agreements from imposing price
ccntrols; and

- tnrough the Department of Infrastructure, issuing educative guidelines to
Reasponsible Authorities as to appropriate use of Section 173 Agreements.
This is considered particularly necessary if the words “any matter
incidental’ are to be retained in Section 174(2)(d). This could be included
in the guidelines discussed in the introduction to Section 7.2.

These recommendations are made having regard to the strong potential for
lack of transparency in the development of Section 173 Agreements, the high
transactions costs they generate, and the fact that they can. operate and run
with the land for longer than necessary to achieve their objective.

Restrictions on advertising and promotional activities

To make current arrangements that restrict advertising and promotional
activities less restrictive, and hence, less costly to the community, the
Department could consider:

*» removing input controls such as size limits arnd maximum time Emits on
parmits for signage, and cpting instead for periormance criteria wherever
practicable.

Imposition of significant transactions costs on businesses or
households

To make current arrangements that impose significant transactions costs on
businesses or households less restrictive, and hence, less costly to the
community, the Department could consider:
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¢ introducing greater transparency in processes concerning Ministerial
intervention by way of exempting a Planning Authority from naotification of
amendments, expediting planning scheme amendments and call-in of
permit applications. The need for greater transparency in these areas was
highlighted by the Auditor-General Report. A Practice Note has since
been issued which should address this issue. No further recommendation
is made at this stage.

» taking steps which are directed towards reducing the opportunity for
economic objection. Given the reluctance of Responsible Authorities to
apply Section 57(2A) of the Act, which permits them to refuse to consider
an objection if its primary purpose is to protect the economic interests of a
party, and reluctance of the Tribunal to award costs or damages against a
frivolous or vexatious objector, it is recommended that the Department
consider:

- issuing guidelines which educate Responsible Authorities and parties
seeking to lodge an objection as to what amounts to an appropriate
economic objection, and what hearing ought to be given to prospective
commercial objectorg prior to rejecting;their objection;

- amending Section 57(2A) to overcome a Supreme Court ruling that
commercial objectors must be given the opportunity of a hearing prior
to rejecting their submissions;

- amending the Act so that a provision similar to Section 57(2A) also
applies to enable a Planning Authority to reject similar “economnic
objector” submissions in relation to a planning scheme amendment;
and

- taking steps to raise the awareness of rssponsible Authorities and
objectors of the requirement under the Act that objectors must
demonstrate how they would be affected cy the grant of a permit. This
could be done in the guidelines recommszsnded in the introduction to
this Section 7.2, or, if guidelines prove ineffective, by amending the
Planning and Environment Regulations 1888 to introduce a pro-forma
objection form that includes a requirement that the objector state how
the grant of a permit would affect them. The same ought be
considered in respect of submissions in relation to planning scheme
amendments.

» through the Department, implementing a review of the essentially
administrative functions performed by Planning and Responsible
Authorities, including the preparation of planning scheme amendments
and the issue of certificates of compliance, with a view to assessing which
if any of those functions may be performed by other entities.
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CASE STUDIES

Case Study 1 - State Planning Policy For Economic Development:
Business

(1)

(2)

Background

The State Planning Policy for Economic Development: Business
(Clause 17.02) in new planning schemes requires that commercial
facilities be located in existing or planned activity centres unless they
constitute new free-standing centres in significant emerging residential
areas, improve accessibility to or provide convenience shopping
ancillary to existing commercial centres, or equate to factory outlets.
The policy also requires that cinema-based entertainment facilities
should be located within or on the periphery of existing or planned
activity centres where they should be as-of-right use, but not otherwise.

There is no definition of activity céntre in the planning scheme.
Cinema-based entertainment facility is defined as:

“Land used to provide screen based entertainment or
information to the public, in association with the provision of
meals or sporting, amusement, entertainment, leisure or retail
facilities.”

The policy was derived from Clauses 14-2 and 14-5 of the Regional
Section of “old format” Metropolitan Planning Schemes and has been
modified following reports of Advisory Ccmmittees appointed under
section 151(1) of the Act. Given this his:zry and the reliance placed
upon the policy by existing retail operators in establishing themseives
in existing centres, they draw heavily upor: it in objecting to proposals
for new retail and cinema-based facilities which do not appear to
comply.

Objective/Market Failure which is addressed

The objective of the Business activity centre policy is to encourage
developments which meet the community’'s needs for retalil,
entertainment, office and other commercial services and provide net
community benefit in relaticn to accessibility, efficient infrastructure
use and aggregation and sustainability oi commercial facilities. It is
directed towards achieving a number of the Objectives of Planning in
Victoria described in Section 4.1 including:

o providing for the orderly, economic and sustainable use and
development of land; and

» enabling the provision and co-ordination of public facilities for the
benefit of the community

The policy seeks to address market failure by preventing negative
externalities that may flow from unregulated developments such as
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inconvenience to the community due to fragmentation of retall
facilities; and increased demand for car-based shopping trips.

The policy seeks to facilitate the efficient provision of quasi public
goods (such as street lighting, bridges, roads, pavement) by assisting
the attainment of economies of scale. The policy also seeks to attain
economies of scale in retailing to facilitate efficient provision of
community facilities, such as child care facilities, which might not be
provided otherwise.

The policy also seeks to address information asymmetry by providing
clear directions as to suitable places to site retail and entertainment
facilities.

(3) Identification Of Any Restriction on Competition

The Business policy restricts or potentially restricts competition in the
Land Use Market by:

= discriminating it tavour of certdin land owners over others in
respect of the uses to which land may de put;

« [imiting the land available to grospective purchasers of
l[and/developers of land seeking to unceartake the development of a
commercial facility or cinema based entertainment facility;

e discriminating in favour of purchasers of land which seek to
undertake a development which fits within the three exceptions to
the policy that a commercial facility should be located in existing or
planned activity centres, namely:

> new free-standing commercial developments in new
residential areas which havs extensive potential for
population growth or will accommodate facilities that
improve the overall level of accassibility for the community,
particularly by public transport;

> new convenience shopping facilities to provide for the needs
of the local population in new residential areas and within, or
immediately adjacent to, existing commercial centres;

outlets of trade related goods or services directly serving or
ancillary to industry and which have adequate on-site
carparking; and

Y

* impacting upon the price of land ~hich would otherwise be
determined by the market. Land withi~ existing or planned activity
centres is likely to have a higher value 1nan land situated outside it.

In the context of Final Product Markets, the Business policy is likely to
restrict competition in the following ways:

« by creating a barrier to entry for potential new competitors. This will

occur directly to the extent that the policy tends to limit the land
which is available for the development of commercial facilities and
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cinema complexes, by requiring that subject to certain exceptions
those facilities be located in existing or planned activity centres.
Barriers to entry also arise to the extent that a prospective new
entrant is unable to locate its business at its preferred location or,
due to unavailability of a site within an activity centre, at all or incurs
significant entry costs in seeking planning approval to develop a
facility which does not comply with the policy;

+ by restricting the location of commercial facilities and cinema
complexes to the extent that they are required to be located within
existing or planned activity centres. This restricts consumer choice;

e by increasing the cost of land as an input into the production
process. To the extent that the Business policy tends to increase
the value of land which is located within an existing or planned
activity centre, and requires new entrants to locate a commercial
facility or cinema complex in that planned or existing activity centre,
it is likely to increase the establishment and operating costs (eg.
Rental) of the business, which (in turn may impact upon the
competitiveness "of the business, and result in higher prices to
consumers; and

» by discriminating in favour of certain businesses over others. The
policy will tend to advantage incumbent competitors in Final
Product Markets over prospective new entrants seeking to establish
a commercial facility or cinema complex for the reasons identified in
the preceding three paragraphs. It may also advantage those
businesses which are new entrants which are included in new
convenience shopping facilities or new free-standing commercial
developments and, as a result, are atle to take advantage of the
exceptions to the requirement that commercial facilities be located
within an existing or planned activity centre.

(4) Cost/Benetit Analysis

Costs and benefits associated with restrictions posed by activity centre
arrangements are summarised in Table 8 below.

Businesses have a market incentive to locate where they can be near
complementary activities and supporting infrastructure. By co-locating
with other retailers, businesses can attract more customers than if they
were free standing. Similarly, if they locate close to a transport hub
they can maximise their accessibility to consumers. It does not require
a legislated restriction to capture these economies.

However, there is no market incentive for businesses to take into
account the negative externalities they impose on others or the
implications of their location for the provision of public goods. This
means that their location decisions are not likely to take into account:

e the ability of State and local governmenis to achieve sufficient
economies of scale in provision and use of infrastructure, including
public transport and car parking;

» the increased dependence on car based shopping trips due to
fragmentation and associated traffic congestion problems;
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e any lack of sense of community due to fragmentation of cornmunity
facilities; and

e any reduction in environmental amenity when development is not
orderly (ie centralised).

Some market intervention appears warranted to overcome these
market failures. In particular, the inability to achieve economies of
scale in the provision and use of infrastructure could potentially impose
a major cost on taxpayers (who tend to fund public infrastructure) as
well as consumers and the general public (who bear the inconvenience
of inefficient transpont and related infrastructure).

However, the current activity centres paolicy is highly restrictive. It leads
to higher production costs for businesses who prefer not to locate in
activity centres and may entail higher preduction costs for incumbents
if the restriction gives activity centre landlords market power. This
means higher prices and less choice of supplier for consumers.
Restricting location may also stifle innovation among retail businesses
in approaches to marketing, or even the development of new products.
This is particularly the case if the restfiction grants monopoly power to
landlords who insist on uniform marketing and may even place limits on
the types of goods or services that may be sold.

Also there is potential for “government failura". That is, just as markets
fail to achieve outcomes that are in the community’s best interest, so
too can governments. Activity centre pclicies can fail to serve the
community’s best interest when:

* Governments choose the wrong locaticn to site an activity centre,
for example by siting it in an area where another land use would
generate higher returns. This reduces allocative efficiency in the
economy by reducing the productivity ¢i land;

« the number or size of activity centres is not sufficient to match
demand for retail space. This would allow landowners to monopoly
price — rents would be higher, unit cosis nigher and prices in final
goods market would be higher. Some businesses may be forced
out of the market (or deterred from entering) leading to less
consumer choice. As well as moncpoly pricing, landlords with
market power may also regulate products and marketing and stifle
innovation. They may force retailers to conform with uniform
marketing policies of shopping centre management leading to lack
of diversity in shopping experience, particularly when the same
management operates other shopping centres in the region; and

» the exemptions listed in the Legislation — currently, there are three:
new developments; new convenience shops; and trade related
businesses that support industry with adequate on-site car parking
— do not match community preferences.

it is difficult to generalise across all activity centres to definitively
balance costs and benefits of restrictions posed by activity centre
controls. Submissions to this review do not provide much guidance in
this regard. All submissions referring to activity centre legislation came
from incumbents who may have a vested interest in maintaining the
restriction to protect their profits. No submissions were received from
businesses that preferred not to locate in an activity centre and so did
not enter the market.
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(S) Conclusion/Recommendation

Generally, activity centres may confer a net public benefit if
governments are ensuring that:

o supply of activity centre space matches demand;

o that monopoly power does not develop among activity centre
landlords; and

» exemptions closely reflect community preferences.

However, if any of these conditions is violated, the restriction may
confer a net public cost.

Notwithstanding this it may be possible to achieve the objective at
lower cost, for exampie by:

e ensuring the legislation does not:allow landlords to dominate the
Land Use Market by ensuring that the size of each activity centre is
sufficient to allow sufficient rivalry betweean landlords;

» reqularly reviewing exemptions and updating them to reflect
community preferences; and

e inserting another exception allowing retail businesses to locate

outside activity centres if they are prepared to pay for any negative
externalities they generate (valued on a2~ appropriate basis).
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Table 8. Caost benefit matrix for restrictions associaled wilh activity centres
Benell due lo reslclion Cost due lo restriclion
Allecled pany Descrplion Order of | Desunphon O«der ol
| magriude magniude
Busmesses lorced Lo lucote wallun uctivity | Profit loregona by nol iocaling in preferred area
cenlie wiach preder 1o locale valade i
Ihigher urel produclion cosls because business musl pay fugher | Moderale
1enlin aclivily centee relalive o their prelerred locelion
Higher umit production cosls If landiord has markel power due 1o | Moderate
I estnchon ond 15 gble e prevent a lem lrom marketing Uigir
producl, supplying cenain geods and services, selung lrading
hours, eic as lhey preler
Shiles mcenuve 10 nnovate through business localion. Moderale
Buzinesses ihal would locale v aclwily | NIl
cenlig even il not required 1o do so Nl
Businesses  supplying  goeds  aod | Nl . .
services olher lhan thosg permimsd m Profit foregone becduse busnass not alfowed to locate in achwiy
aclvily cenlres who would preler Lo coniro.
lucate in aclivily cenvre ~g
Unil produchion cosis hugher because busmess nol able 1o locale | yoderale
n prelerred localion (18 aclivily cenlre) o
Busingsses already localed wm achvily | Probls profected Lzcdusa polantial nvals ara 6ol ablg lu fucale Higher unil produchicn cos1S because businesses pay higher reni
cenlres wulside actividy canin wihara renis ard LNeaper. than it they locaied oulslde activily cenire
May shlle innovahon 1n retailing
Consuiiers (18 SHOPREBIS, IGVIE yue!s) Time savirg due To co-localion of relan oullils Minar Consumer surplus reduced because some consumers preler 1o | Minor
shep oulside achvily cenlres 1o avold crowding
Higher pf‘lCBdeue 1o higher umc producion cosls Moderae
leduced choies o suppher of parficular goods and services | Moderale
_ o i beceisy ik avdilabilily bs constraimed
Tax payeis Pernuls elicient prowvison and use ol pubke Lransporl. car | Major
pwking and olher mnlrasiruclure
General public Public amenily Whrough cenlrafisalan of relan ouliels (w secen as | Modarate Loss ol dwersily in sShopping experience (eq shopping slnps | Moderala
_ordedy developinent) oulside aclwly cenlres).
Landowneis Value of land on wiichr achvity Cantres ard Rassd mmicreuses Land values n adiacent areas may declne dus fo Increasad
congasiion. This will already ba faclored into fand pnces if fand
purchasers knew that aclivily cantra or propused activity cenire
3 was focaled nearly at tima of purchasa.

? Nota: ltalics denole a reference to a transfer.
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8.2 Case Study 2 — Local Planning Policy: Development On Highways, Main
Roads And Tourist Routes

(1)

Background

A Local Policy in the Mornington Peninsula Planning Scheme entitled
“Development on Highways, Main Roads and Tourist Routes” (Clause
22.06) (“Local Policy”) provides that highway service facilities should
be limited as far as possible to existing service nodes and that
appiications for new development sites on main roads must
demonstrate a significant limitation in the current level of service. |t
also provides that commercial and industrial proposals should be
directed to township locations. Before deciding applications to use or
develop land adjoining a highway, major road or tourist route, the
Responsible Authority must consider Decision Guidelines which
include visual, traffic and “commercial intrusion” factors.

The profile of the Marnington Peninsula in the Mornington Peninsula
Municipal Strategic Statement (Clause 21.02) notes that the rate of car
ownership among households is 93% compared with a Melbourne
average of 87%. The Peninsula is characterised by a distinctive
settlement pattern based on more than 20 townships with relatively
clear boundaries and individual character, and is Victoria's most
visited destination for informal recreation.

The Mornington Peninsula Strategic Framework Plan (Clause 21.04)
includes the following strategic directions:

» defining township growth boundaries as a method of focusing
future development;

* recognising and protecting strategic landscape areas between and
around townships due to their strong influence on the Peninsula's
sense of place;

» maintaining rural areas for their environmental, landscape/
recreational and agricultural values; and

+ supporting the maintenance and development of the arterial road
network as a key economic and recreational resource.

Under the Commercial Activities Centres heading (Clause 21.07-3),
the Mornington Peninsula Municipal Strategic Statement notes that
commercial expansion on main roads outside town centres may
reduce the range of goods available, in turn reducing benefit to
shoppers in terms of a compact centre providing a wide range of
goods and shopping convenience. It is said that concentration of
commercial activity in the townships will attract critical mass to attract
other kinds of investment and generate multiplier effects and that,
while the strategy may be contested with arguments about flexibility
and increased competition and levels of service, it is considered that a
strategy of consolidation is more sustainable and equitable and will
result in net community benefits.
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“Key Issues” under Clause 21.07-3 include:

« provision for further retail and commercial development on the
Peninsula should provide for net community benefit, involving a
balance between opportunities for competition and support for
existing public and private investment;

» a strategy of consolidating new retail and commercial activity within
existing town centres and in support of the existing commercial
hierarchy is considered to best achieve long term community
benefit, and will reinforce the overall strategic framework plan for
the Peninsula; and

o pressure for retail development outside of the main town centres,
on main highways or fringe sites, based on gaining greater
exposure, would adversely affect the viability of planned town
centres.

(2) Objective/Market F,}e_xilure Which Is Addressed

The Local Policy is directed towards achieving the Objective of
Planning in Victoria described in Section 4.1 of securing a pleasant,
efficient and safe living and recreational environment. It protects
highways, main roads and tourist routes from Inappropriate
commercial and industrial intrusion, maintains visual outlook and
visual sequences from such roads, prevent commercial strip
development and meet safety, convenience and aesthetic standards
for such roads and their environs. It refers to the need to preserve the
“townships” character of the Peninsula and prevent “significant
negative impact that is disproportionats to the improved level of
community service”.

The Local Policy seeks to address ine negative exiernalities
associated with commercial and industrial use and development on
important roads, such as unsightly visual clutter, loss of use of rural
landscape, detriment to “gateway” character at entry points to
townships and traffic hazards, that would result in an unregulated
environment.

(3) Identification of Any Restriction On Competition

The Local Policy potentially restricts competition in the Land Use
Market in the following ways:

« by limiting the iand available tc prospsctive developers of services
businesses, by requiring them to loca:z those services businesses
within existing service nodes unless they can demonstrate that
there is a significant limitation in the current level of service which
they are seeking to provide so as to justify the situation of their
business on land outside an existing service node; and

« by increasing the cost of land. Land located within an existing
service node will tend to have a higher value than Rural Zone land
lying outside it, insofar as the former land is more likely to be
approved for a service development.
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The Local Policy is likely to restrict competition in Final Product
Markets in the following ways:

e Dby restricting the entry of potential new competitors into Final
Product Markets. To the extent that the Policy has the effect of
limiting the locations adjoining highways at which new entrants
may establish competing businesses, it creates a barrier to entry.
It may also restrict market entry by a prospective new entrant to
the extent that it gives rise to compliance costs in respect of a
proposed new service development. For example, a prospective
new entrant may seek through the permit application process to
locate outside of an existing service node, arguing that there exists
a significant limitation in the current level of service. In so doing,
the prospective entrant must confront the expense and delay
typically associated with the planning permit application process;

by providing advantages in favour of certain businesses over
others. As well as advantaging incumbent competitors in Final
Product Markets in the manner identified in the preceding
paragraph, the ‘Local Policy expressly favours commercial and
industrial uses and developments which can be demonstrated to
be required either to service the rura! area or as being associated
with major recreational facilities. Those developments are more
likely to be approved to be located on land adjoining highways,
main roads and tourist routes, as opposed to being located in
alternative areas such as business areas or industrial areas within
existing townships;

e by increasing the price of final goods and services. To the extent
that the Local Policy has the effec: of requiring new service
developments or commercial and indusirial use or developments to
be located within existing service nodes or business
areas/industrial areas within existing townships, rather than on
rural land adjoining highways, it may require competitors to incur
higher land acquisition or lease costs. These costs are likely to be
passed on to consumers by way of nigher prices for goods or
services;

* by restricting the location of business or industry which produces
final goods and services to existing service nodes or business
areas/industrial areas within existing townships.  This may
inconvenience consumers of those goods or services; and

* by restricting the ability of producers cf {inal goods and services to
situate their businesses in a locaticn which will enhance their
ability to advertise their goods and s=riices through their visible
presence to the motoring public or by use of appropriate sigrage
on land adjoining highways, main roads and tourist routes.

(4) Cost/Benefit Analysis

The costs and benefits associated with restrictions on development on
highways, main roads and tourist routes are summarised in Table 9
below.
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Under the current restriction, development on land within the Rural
zone adjoining highways, main roads and tourist routes is not allowed
unless:

« there is a significant limitation in the current level of service; or

« the business is required either to service the rural area or is
associated with a major recreational facility.

This restriction imposes costs on businesses that would prefer to site
in such locations but are unable to. For instance, they may have to
pay higher rents for premises in service nodes relative to premises
sited in a Rural zone. Some businesses seeking to provide a product
or service, or use a method of production, that is unique to location
near a highway (eg convenience products or fast service methods)
may not enter the market if location within existing service nodes does
not allow them to sufficiently differentiate their product.

Tourists and othertravellers may prefer that certain goods and
services (eg petrol, food, drinks, tourist information services) are
conveniently located beside highways, main roads and tourist routes
to minimise travel delays. The restricticn imposes additional travel
caosts (including time delays, petrol and vehicle wear and tear costs)
by forcing tourists and travellers to divert to the nearest service node..

There are potentially many benefits associated with a restriction on
development on highways, main roads and tourist routes. For
instance, consumers may benefit by savirg time and transport costs
when businesses and shops are co-located within service nodes.
Motorists using highways may benefit fror a reduction in journey time
because significant highway development may require a reduction in
speed limits to maintain the level of rcad safety, with increased
unrestricted access to and from the highway. This saving is likely to
be particularly significant if the highway is a major transport link.

Tourists derive enjoyment from the maintenance of green belts along
tourist drives. Indeed, this may assist some regions to differentiate
themselves from others and attract tourists to the area, which could
benefit local businesses. In this way tha restriction may promote
regional development. It can also do this by encouraging travellers to
divert to existing service nodes and purchase goods and services from
local businesses and businesses employing local people. This may
enable some communities to maintain the critical mass to retain
valuable community services such as schools, medical and banking
facilities.

Generally, the benefits associated with this restriction are likely to be
maximised if the restriction applies to rczds that serve primarily as
either a tourist route (where visual amenity is highly vaiued) or a main
arterial route (where the road traffic authority has a responsibility to
maintain a high average traveiling speed).
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(5) .Conclusion/Recommendation

It is difficult to definitively balance costs and benefits associated with
this restriction as they will vary on a case by case basis, depending
on:

» the volume of traffic that uses the highway, major road or tourist
route in question;

» the value that the general pubiic and tourists to the area place on
the preservation of green belts along such roads;

« the nature and extent of services offered within existing service
nodes;

o the location of the nearest alternative service node; and

+ the extent to which communities rely on passing traffic to maintain
the viability of community services;
o :

Notwithstanding this, provided the restriction is not used to protect
incumbent businesses at any cost, it may confer a net community
benefit. Costs associated with the restricticn may be minimised by :

» allowing businesses providing essential services to travellers to
locate on highways (eg petrol station, shops selling food and drink,
tourist information centres) provided the benefit to travellers
outweighs any accompanying reductic~ in green belt amenity or
traffic speed; and

« ensuring that there are sufficient existng service nodes and that

each node is of sufficient size tc acccmmodate demand for new
business space.
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busmnesses. This may slinulale

cmployiment
oppodunilies and enhance regwnal developmernt.

Table 5: Cost benefit matrix for Local Planning Policy: Development on highways, main roads and tourist routes

_ Benefil Cost
Altected partly Uesceriplion Order Descriplion Order at

. _ nagnitude nagniude
Buswesses already localed willw | increased proft o residiction helps Jo altract more (0unuts (0 Rueduction in profit if eestnclion prevents husinesses from
exisling service nodes sarvice node. providhng services 1o passing tounsts who do no! wish (o

. divert from their journey into existing service nodes.
Increased profit of restriction reduces number of competilors.
" Businesses lhal prefer lo locale along | Nil _

hughway (i new and lhose already in Higt\gr produclicns cosis as unable o sile in cosl minmising | Maderate

senace nodes) localion.

Slifles innavalion of new products, produclion processes or | Moderale
markeling methads hal may have emerged 1 highway
developmean! was allowed.

Owners of land on winch exsung | Value of land probably higher than if businesses werg able Nil

service nedes sited to Jocale afong highways lo lake advanitage of lower land
values.

Ovmers ol land next lo highways Nl Value of land riext lo highway lower than it would ctherwise

be il it couid be used lor commercial or industnal puiposes,

Consumers Tune and travel cosls saved due la ca-lpcalion of shops and | Minor Less choice of supglier location, Minaor
businesses within seoice nodes. ’ .

Higher prces if restnclion ieads to higher groduchion cosls. Moderale

Touists linproved visual ameniy along highways, mam rosds and | Moderale Increased Journey lime lo diverl Lo exisling service nodes lo | Minor

o lentust rovles Major purchase goods and senvices {eq petral, food and drinks).

Olher molornisls using hyhways Huduchion m journey ume as speed wnds ool lowered o | Major Ingreased Jjournoy lime Lo diverl 1o exisling service nodes lo | Minor e}
accommodale reduclion in road etviranment  (due purchase gocds and services {eg pelrol, food and drinks). Moderate
increased unreslricled access).

General public Uulity derived lrom preservalion of "green bells” along | Moderate
highways, main roads and tounsl rouies. Major
I motarists are encouraged lo diverl ‘o exisung semvice | Minor
nodes, they may purchase goods and services fron local | Moderale

4 Nole: ltalics denole a relerenca lo a lransfer.
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8.3 Case Study 3 — Section 173 Agreements

(1)

Background

Section 173 of the Act allows the Responsible Authority to enter into
Agreements with owners of any land within the planning scheme area,
as well as any other person or body. A significant feature of these
Agreements is that they may be registered on the Title to the subject
land and bind future owners.

Although these are planmning agreements, and frequently arise as the
result of provisions in planning schemes or conditions in a planning
permit, they may be entered into independently of any planning
instrument. A land owner may be prepared to voluntarily accept what
amounts to a restrictive covenant on the Title to his or her land or
agree to provide some public benefit in anticipation of seeking
development approval. Alternatively, the Responsible Authority may
seek to reduce the impact or effect of an existing activity in order to
ensure compliance” with the plaming scheme. Section 173
Agreements are particularly valuable in circumstances where a
proposed use may or may not give rise to the need for future works
such as traffic signals and the nature, extert and timing of such works
is uncertain .

Section 174 of the Act provides that Agreements may provide for “any
matter incidental’ to a range of planning functions. In practice, Section
173 Agreements may place more onerous restrictions upon the use
and development of land than those avzilable under the planning
scheme. For example, Agreements have zrovided that land may not
be used for a purpose for which permission is available under the
planning scheme, that a party may not =xarcise statutory rights of
objection to a planning application for othzr land or complain about
activities on other land, and that exisiing use rights must be
surrendered. A more dubious example ci the use of a Section 173
Agreement by a Responsible Authority is an Agreement which
specifies the basis on which the Responsible Authority will in future
exercise its discretion in relation to an application for permit .

Section 173 Agreements frequently relate tc:
» provision of dedicated carparking spaces;
« provision of carparking land under licencs;

» contribution to infrastructure with rz*2nd as and when other
development occurs;

» bonds for contingency works;

» contribution to community facilities and works not immediately
connected with the subject land;

« gifts of land to Council;
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o creating obligations to build within building envelopes shown on
plans of subdivision;

« staging of development and ancillary works;

= height and scale limitations on future buildings;

e measures required by utility organisations;

o future maintenance of site features, like landscaping;

« performance measures to the satisfaction of Council or other public
authorities;

* requirements that are too detailed to specify in permit conditions;

* site-specific undertakings given to obtain a planning scheme
amendment.

I L
Agreements relating to the development of land over which Council has
ownership or control or as part of a joint venture arrangement are
common.

Tnere is no third party involvement in the process of establishing a
Section 173 Agreement, and notice and objzction procedures similar to
those relating to planning scheme amendments and permit applications
are not available.

(2) Objective/Market Failure Which Is Addressed

The objective of the provisions relating to S=ction 173 Agreements is to
attain desirable planning outcomes wherzs such outcomes are not
available by more conventional means, such as planning permit
conditions. For example, Section 62 (6) ci the Act pronhibits a permit
condition from requiring payment of an amount for public services or
facilities unless that condition is imposed in accordance with a
Development Contributions Plan or Section 173 Agreement. Similarly,
a new development may be likely to, but will not necessarily, generate
traffic congestion so as to give rise to a need for traffic signals. A
permit condition which required traffic signals if the development
proposal generates traffic congestion may =2 challenged on the ground
of uncertainty and, for this reason, a Resgonsible Authority may seek
to address the issue through a Section 173 Agreement.

Section 173 Agreements are often empicyed where a Responsible
Authority determines that a proposed use is not amenable to permit
conditions because the impact of the creoposed use is difficult to
determine in advance. Section 173 Agresments also address impacts
which result from intensification of uses and ancillary activities over
which no planning control is available because of arguments that they
amount to a "natural progression” of a permitted use.

Section 173 Agreements may be used to either derive funds or directly

provide for public goods, such as parks, landscape features, and
pavement. Often they are used to mandate the provision of
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infrastructure such as sporting facilities which are not public goods in
nature but used by the community. Often these obligations are the
“price” of favourable consideration of an application, in circumstances
where such provision may not be demanded under planning controls.

In summary, the Objectives of Planning in Victoria referred to in
Section 4.1 which Section 173 Agreements are commonly used to
achieve include:

e t{o provide for the economic and sustainable use and development
of land;

e to provide for and co-ordinate development infrastructure and
community infrastructure for the benefit of the community; and

e to secure a pleasant, efficient and safe working, living and
recreational environment.

(3)  Identification of Any Restriction On;Completion

A Section 173 Agreement which restricts or regulates the use or
development of land, or imposes conditioris subject to which the jand
may be used or developed for specified purposes, potentially restricts
competition in the Land Use Market as follcws:

e by discriminating against land owners and developers which own or
have rights in relation to land which is the subject of a restrictive
Section 173 Agreement, as against other land owners. For
example, those conditions may effectively prevent or restrict the
use or development which may be maze in relation to the land or
increase the cost of that use or deveiopment as a result of the
imposition of conditions which must be complied with; and

» Dby imposing significant compliance ccsts on owners of land or
developers, to the extent that they are required to negotiate a
Section 173 Agreement with a Responsible Authority.  For
example, this process may require the owner of the land to incur
legal expenses. :

Section 173 Agreements potentially restrict competition in Finai
Product Markets in the following ways:

« by restricting market entry of prospective market entrants, to the
extent that the prohibitions or restriciions relating to the land in
effect limit land available to new market entrants to establish
potentially competing businesses. A rezuirement that a prospective
new entrant negotiate a Section 173 Agreement as part of the
process of obtaining planning permiss.on further creates a barrier
to entry for new competitors to the extsnt that it is likely to increase
the compliance costs of entry, including legal costs associated with
negotiating the Section 173 Agreement;

» to the extent that a competitor in a Final Product Market occupies

or uses land which is the subject of a Section 173 Agreement, with
its attached restrictions, that competitor may be disadvantaged in

RBL:Final P&E NCP Review Repont Jan 2001({consultantsregon).doc



89

relation to other competitors in the market, who are not subject to
such agreements. For example, the Section 173 Agreement may
impose additional establishment or operating costs on the
competitor which, as a result, leave that competitor at a
competitive disadvantage; and

e to the extent that a Section 173 Agreement imposes initial
compliance and establishment costs, and/or ongoing operational
costs on a business, it will tend to increase the cost of production
of the good or service produced by that business, which costs will
be passed on to consumers in the form of higher prices.

(4) Cost/Benefit Analysis

It is impossible to be definitive about the costs and benefits associated
with restrictions imposed by Section 173 Agreements because the
nature and extent of the restrictions vary under individual agreements
and alsoc because the parties affected by such agreements are
involved in a diversg.range of activities and Final Product Markets.

However, potentially, Section 173 Agreements are highly restrictive
and very costly. To begin with, they can impose significant
compliance costs on land owners and on businesses occupying or
using land that is subject to an Agreement. Sometimes compliance
costs are ongoing and borne by all future [and owners and businesses
occupying or using that land.

Provisions that do not clearly speciiy future obligations create
uncertainty that increases financing costs for developers. These costs
may be passed on to consumers in Final Product Markets if the
degree of competition permits, To tha extent that Section 173
Agreements prevent businesses from setiing efficient prices, output,
and quality or using the most efficient prcduction processes, they can
inflate production costs and make it difficult for such businesses to
compete against rivals, including rivals in other states and overseas,
who are not burdened by such arrangements. Where such
agreements are onerous they may limit the number of new
developments and, hence, number of businesses competing in Final
Product Markets. '

Section 173 Agreements also impose costs by removing low cost
appeal options that are available elsewhere in the pianning system.
Landowners can only appeal Section 173 agreements to the Tribunal
to a limited extent. Many disputes would have to go through
expensive court processes. The Agreements are also likely to involve
a considerable monitoring and enforcement cost to ensure that future
owners of the land abide by and comply with the restriction even
though they were not party to the original Agreement.

Responsible Authorities have a large degree of discretion in imposing
Section 173 Agreements and, because normal avenues of third party
appeal and public consultation do not apply, there is great potential for
Responsible Authorities to impose excessive obligations on
developers in a manner which is not transparent, without repercussion.
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Consequently, it is likely that some Section 173 Agreements may
impose considerable costs on businesses and consumers.

The primary benefit derived from many section 173 Agreements is a
contribution towards the provision of non-rival, non-excludable public
goods such as parklands, bridges, public toilets, public drink fountains,
most roads and pavement. Some Section 173 Agreements seek
contributions toward the provision of quasi public goods, ie goods that
are only non-rival and non-excludable up to a point, such as
community sporting facilities. However, as discussed in Section 7,
there may be less restrictive ways to provide such public goods.

Many Section 173 Agreements relate to the provision of infrastructure
that is not public good in nature, for example car parking. In such
cases, Section 173 Agreements provide a mechanism for
implementing user pays or coordinating the provision of infrastructure
among the beneficiaries of that infrastructure. However, they do not
address a form of market failure. Again, it is likely that there are more
efficient means to implement user pays, for example by targeting the
beneficiaries of such infrastructure services more directly.

Some Section 173 Agreements seek to minimise the incidence of
negative externalities, for example by imposing performance
measures, mandating future maintenance of site features, or height
and scale limitations on future buildings, and by facilitating
coordination between infrastructure service providers. However, these
Agreements are not an ideal means to minimise the incidence of
negative externalities because they attach to land irrespective of the
use to which that land is put, and they often remain as a permanent
fixture on title. Usually externalities are generated by parties that
occupy or use the land, not necessarily the land owner. A more
effective means of addressing externality ccncerns would be to directly
target activities that generate negative extsrnalities.

(3) Conclusion/Recommendation

In many cases it is highly likely that the costs associated with Section
173 Agreements will outweigh the benefits. Even in individual
situations where benefits may outweigh costs, often there is a less
restrictive way to achieve these objectives using more conventional
olanning processes. There is no justification for eliminating rights of
third party appeal and responsibility tc undertake public consultation
that apply elsewhere in the planning system.

This review recommends that Section 62(35) of the Act be amended to
prevent the imposition of permit conditicns requiring Section 173
Agreements for provision of services or Iaciiities in relation to land
development in circumstances where 2n approved development
contribution plan covers the subject lanc. Development contribution
plans generally are preferred to Section 173 Agreements because
they are less likely to restrict competiiion in that they are more
transparent, and more consistent in the determination of the
circumstances in which a levy is imposed and the quantum of the levy.
Notwithstanding this, capacity for voluntary agreement by the
landowner for provision of services and facilities ought to be retained.
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Irrespective of whether the Act is amended in this way or not, a
number of legislative changes could be made to reduce the costs
associated with Section 173 Agreements. For instance, this review
recommends:

« amending the Act to prohibit Section 173 Agreements from
impasing price controls as these can be particularly restrictive and
costly;

e amending Section 177(1) of the Act to require a Responsible
Authority to include a sunset provision in every Section 173
Agreement to ensure that it does not have a life beyond the
achievement of its intended objective. While there is scope for
Ministerial consent or agreement between the parties to that effect
in Section 177(2), this can be difficult to achieve in practice.
Alternatively, wording could be inserted in Section 177(1) requiring
periodic review of Section 173 Agreements and for their complete
or partial repeal if it is demonstrated that their purpose has been
satisfied; - :

.

+ amending the Act to require that any objectors to a planning permit
application or submitters in respect of a site-specific planning
scheme amendment that imposes a requirement for a Section 173
Agreement are consulted in respect of the contents of the
Agreement prior to execution; and

« that the Department of Infrastructure issue educative guidelines to
Responsible Authorities as to apprccriate use of Section 173
Agreements. This is considered particularly necessary if the words
“any matter incidental” are to be retain=2 in Section 174(2)(d).
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Table 10: Cost benefit matrix for Section 173 Agreements *
Banelit Casl
Aflected pary Descriplion Order ol | Deseriplion QOrder of
[ _ inagnilude |_magnitude
Owner of land subject 0 S173 | Lowyr purchasa price for land due o resliclions Lower salg prica lor land dua lo reslictions imposed by
Agraementl itmposed by 5173 Agrasment 5173 Agraament
Cosl lo comply wilh provisions of $173 Agresmaent Minar fo Major
Addilional costs barne due lo lack of normal planning | Minor
system appeals machanism.
Busingsses occupying or using land [ Nil Higher {inancing cosl due lo uncenainty aboutl lulure | Moderale
sugject lo 5173 agrasmenl liability crealed by sema S173 agrasments.
Cost lo comply with provisions of 5173 Agreemenl. Minor to Major
Addihonal lransaclion cosls dug lo lack ol normal | Minor lo
planning system appeals machanism moderals
Businesses Ihal may occupy or use | Nil Grgoing compliance cosl Minor to Mai
land subject ta S173 Agreement in going p . inor to Major
(uture Increased unil production cosls If 5173 Agresment llmlis | Moderale Lo
{lexibility of businesses to sel pricas, lavel of produclion | Major
or producllon melhod as lhey preiar.
Addilional cosls borne due lo lack of normal planning | Minor o
. . i L o . _| system appeals machanism. Moderate
Consurmers of products produced by | Accessibdily {o business may be improved {eg beller | Minor lo | Highar prices due o compliance cosls and inflaled unit | Minor 1o
businesses occupying or using land | patking lacillies), depending on tha nalure ol lhe 5173 | Moderals nroduclion costs modarale
subjecl lo $173 Agreamenls Agreemanl i . i
Loss choica of suppliar il S173 Agreamants dstar new | Minor o
eniry. maoderale
General public May oblain conlribullon lowards provislon ol publlc | Minor Yo Major
goads, quasi public goods and othar inlraslruciure.
Visual amenily of sile may be improved, depending on | Minor 10
nature of 5173 Agreemant. modarala
Taxpayars Businesses fund infrasiructure and public goous rather Moniloring and enforcement cosls. Moderale

than laxpayers.

? Nota: talics danole a reference to a transfer.
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Case Study 4 — Particular Provision: Home Occupation

(1)

Background

Uses which would ordinarily fall within defined categories such as
Oftice, Manufacturing Sales, Medical Centre and Hairdresser in the
planning scheme and be subject to varying control within respective
zones are given as-of-right status in all zones (save Business 4 where
a permit is required) if they fall within the definition “Home Occupation”
in Clause 74 of all new planning schemes, and if they also meet
Clause 52.11 requirements. The definition is:

"An occupation carried on in a dwelling or on the land around a
dwelling, by a resident of the dwelling. [t may include a use
defined elsewhere, but not a Brothe!'.

Clause 52.11-1 applies a number of requirements to Home Occupation
that limit the scale gnd intensity of the use and apply local character
and amenity standards. A permit may be granted for a limited variation
of these requirements.

Objective/Market Failure Which Is Addressed

Certain municipalities are experiencing rapid growth in home-based
business. For example, there are 5,000 businesses trading in
Manningham and approximately one half of these are home-based. In
Knox, home-based businesses account for approximately 26% of all
businesses in the municipality, and the promotion of opportunity for
such business is planning scheme pclicy. Both Councils have
published a Home Based Business Strategy.

The objective of having a special Home Occupation category of use is
facilitation of small home-based business snterprises, in recognition of
emerging new business/employment trencs, demographic change and
technological advances.

This special treatment addresses a market failure in respect of
negative externalities flowing from travel between place of residence
and place of work — usually during peak times — including increased
energy consumption, greenhouse gas emissions, air pollution and
noise.

It also addresses government failure. That is, in the absence of such
provisions, the development of home crased businesses may be
thwarted or prohibited by existing plannirg laws. These provisions
potentially assist the legislation to be mcr2 responsive to emerging
markets in the new economy.

The conditions of operation included in the Home Occupation Particular
Provision are directed towards achieving the Objectives of Planning in
Victoria identified in Section 4.1 of:

» providing for the fair and orderly use and development of land; and
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« securing a pleasant, efficient and safe working, living and
recreational environment for all Victorians.

In particular, it is designed to ensure that the amenity of the
neighbourhood is not adversely affected by an occupation conducted in
or from a dwelling.

The market failure addressed is negative externalities such as noise,
parking problems, air emissions, loss of residential character and
aesthetic enjoyment and stresses upon public infrastructure, that would
result in an unregulated environment.

(3) Identification of Any Restriction On Competition

The Home Occupation Particular Provision potentially impacts upon
competition in the Land Use Market as follows;

o aithough the effect of the inclusion of a home occupation (an
occupation carrigd on in a dwelling, or on the land around a
dwelling, by a resident of the dwelling (but excluding a brothel)) in
Section 1 of most zones will tend to increase competition in the
Land Use Market to the extent that it increases the range of
activities which potentially may be carried on from that land, the
Particular Provision relating to home occupation in effect limits the
range of commercial activities which may be conducted as a home
occupation by prescribing a range of conditions which the home
occupation must meet (for example, maximum floor area, limited
retail activity, no display of goods manufactured, serviced or
repaired so that they are visible from outside the site, the
occupation must not adversely aSzsct the amenity of the
neighbourhood in terms of hours of operation, electrical
interference, parking and storage of chemicals, gases and other
hazardous materials); and

« the requirement that a home occupaticn comply with the conditions
set out in the Particular Provision either expressly or effectively
prevents certain commercial activities from being carried out as a
home occupation without a permit or at all, or limits the
attractiveness of doing so, which in turn will impact upon the value
of the relevant land.

The Home Occupation Particular Provisiors will restrict competition in
Final Product Markets in the following ways:

»+ the range of restrictions imposed upon a home occupation
discriminate against a home occupz:ion in favour of competing
businesses which are not carried on =2s a home occupation (refer
to the restrictions listed above under the first dot point above
under the heading "Land Use Market");

e the conditions set out in the Particular Provision effectively create a
barrier to entry for smaller competitors into existing markets — while
on the one hand the conferral of as of right status to home
occupations under most zones encourages market entry of home
occupations with potentially low entry and establishment costs, the
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conditions imposed by the Particular Provision relating to home
occupation counteract that position by imposing a range of
operational limitations which may dissuade a potential entrant from
entry,;

« Dby limiting the types of activity which a home occupation may
engage in and, in particular, by restricting retail activity;

e Dby restricting market conduct of home occupations by limiting
hours of operation of the home occupation and, by imposing a
maximum gross floor area, restricting the scale of the operation;

» by restricting the location of producers of certain final goods and
services. For example, the particular provision relating to home
occupation restricts retall activities as a home occupation. The
effect of this restriction is to make it difficult to establish a
conventional retall business within land which is zoned as
Residential; and

» Dby restricting tHe ability of home occupations to advertise and
promote their activities. For example, the requirement that no
goods manufactured, serviced or repaired may be displayed so
that they are visible from outside the site. To the extent that a
home occupation is in a category 4-sensitive area, it is likely to be
subject to the further limitation that the total advertising area of a
home occupation sign must not exceed 0.2sgm unless a permit
permitting a variation is obtained. Typically, home occupation
signs cannot be flood lit, internally illurirated or reflective.

= Cost/Benefit Analysis

The Home Occupation category of use enadles small businesses to be
home based to exploit new trends in technclogy and work preferences.
This confers a significant benefit to the ccrmmunity. To the extent that
the Legislation allows home based work, it prevents the planning
system from stifling innovative approaches to conducting business. By
allowing home based work, the Legislation facilitates growth in the
number and type of small businesses. It enables businesses to begin
on a small scale from a home base with low overheads. Consumers
stand to benefit from a larger number of sallers who are able to pass
on lower overheads in the form of lower prices. Taxpayers stand to
benefit from Home Occupation provisions because in many cases they
obviate the need for permits and hence raduce administration costs.
Thus, although Home Occupation controls 2ntail some monitoring and
anforcement expense, the Legislation lov/ers administration costs to
Government and also reduces transactiors costs for parties seeking to
undertake home based work.

Home Occupation provisions regulate the nature and extent of home
based work activities to minimise negative externalities that might be
associated with home based work that may arise in an unregulated
environment. The restrictions on competition that result from these
provisions are likely to confer a moderate benefit to the community.
For instance, they can help to prevent noise, traffic congestion and
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parking problems, loss of residential character, air pollution and visual
pollution.

However, in some cases the restrictions created by these provisions
may impose a significant cost on businesses and consumers by
preventing home based businesses from minimising unit production
costs. This may be more likely to occur where the restrictions are not
directly linked to a form of negative externality. For instance, the
nature and extent of negative externalities generated by a business
often is not directly correlated to the floor area it utilises. By regulating
outcomes or performance (ie in terms of noise levels, traffic
congestion, etc), the controls may target particular forms of externality
more directly. Generally, performance criteria of this kind should be
preferred as long as any additional cost that may be associated with
the administration and enforcement of performance criteria (as
opposed to prescriptive criteria) is outweighed by the benefits that
accrue by not restricting businesses that do not generate negative
externalities.
-

(5) Conclusion/Reconmmendation

On balance, it is likely that the benefit associated with Home
Occupation provisions outweigh the cosis. However, Government
may be able to take action to reduce the cost side of the equation.
For instance, this review recommends amending Heme Occupation
provisions to allow exemptions from limits placed on operating hours,
floor area and products that may not be sold where the applicant can
demonstrate that the activity does not impose significant negative
externalities (such as traffic congestion, roise or visual poliution) on
the community.
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Table 11: Cost benefit matrix for Home Occupation Particular Provision ™
Benefit _ Cost
Altected party Descrplion Ordar Descriplion Order al
| magnitude magnilude
Pany seeking 1o undertuke homw | Lower cosl slruclure of home based Lusmess means | Modaorale Higher umt production costs il business 15 unable lo | Moderala
pased acliviles more small businesses are able lo enler Fual Froducl achieve economies cof scale in production due fo
Markels. maximur llogr area and hours of operaiion provisions.
Higher unit produclion costs If business is unable 1o | Moderaie
achieve economles of scope due lo limils on ralail
activily.
Higher unit produclion cosls due to reslriclions on display | Minor
_ ol goods.,
Potential  compefilors Some businesses may be able lo jower il production | Minor Profils mayi be fower if they compela with home based
commercial zanes cosls by making use of Home Occupation laws (eg | Modealse operalors with fowsr cesit struclures.
ralhes than expand nlo more coslly commarcial Zone
space).
Reduction in Iransactions cosis as no requirement o
cbilain a penmil, excepl lor cedaln commercial acliviligs.
Consumers Increase in the number of suppliers olfenng a range of | Moderale May pay higher prices for goods and services supplied by | Minor 1o
piice and quaiily combinalions, home based busingsses if such businesses are unable lo | Moderals
mimmisa produclion cosis due lo restrichons crealed by
Fro | L 3 . _Panicular Provisions.
Taxpdyers Saving lo admonstration by chimmalnig e nued W Moderale Monitonng and onlorcament cosls. Minor
obtain a permit, except {or canain commercial activiligs.
Generai pobhe Avoidance ol parking, noise and high Irallic congestion | Moderale NIl
problems in residenlial zones duce lo home based
businesses.
Preservalion o raesidenlial character ol  lhe | Moderale
neaighbourhood.
Preservalion ol wisual amerwly and air gualily due ic | Moderala

reslrictions on slorage of chemicals, gases and other

hiazardous malevials.
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Case Study 5 — Existing Use Rights

(1)

(2)

Background

Section 6(3) of the Act confers existing use right status on any land use
which commences “lawfully” (ie, in accordance with planning controls —
if any — current at the relevant time) prior to any planning scheme
change which otherwise would require a permit for, or prohibit, such
uses.

Existing use rights may arise from the fact that the use was in
existence prior to any relevant planning scheme control coming into
effect or, alternatively, from a permit being granted for the use prior to a
change in the planning scheme that would prevent the issue of such a
permit.

The provisions of Clause 63 of new planning schemes amplify existing
use rights. Clause~63.11 effectively allows an “unlawful” use to
continue legitimatelyrif its establishment has not been detected by the
Responsible Authority within 15 years.

Existing use rights run with the subject land and are a tradeable
commodity. Clause 63.08 goes further than the protection given under
the Act and allows the grant of a permit for an alternative prohibited
use if the Responsible Authority considers that the replacement use is
less detrimental to the amenity of the area than a current use which is
in a prohibited class, but enjoys existing use rights. In a recent case
before the Tribunal relating to a circumstance in which the Responsible
Authority had granted a permit for a replacement use, it was
astablished that the replacement use had in fact proved to be more
detrimental post-establishment than the Responsible Authority had
anticipated. Nonetheless, the permit was upheld. The Tribunal and
the Courts have ruled that existing use rights may intensify and change
with time, provided that the fundamental “purpose” is still served.

Objective/Market Failure Which Is Addressed

Existing use rights allow the continuation of existing uses when new
legisiation is intraduced. They are directed towards achieving the
Objective of Planning in Victoria described in Section 4.1 of providing
for the fair, orderly, economic and sustainable use and development of
land.

They are a means by which Responsibie Authorities can minimise
their own administration costs and the transactions costs they impose
on others when new legislation is introduced, because they make it
unnecessary for incumbents to reapply to undertake their current
activity. They also provide a degree of certainty for incumbents that a
legislative addition or amendment will not undermine their investment.

The objective of allowing the Responsible Authority to consider an
application for permit for an alternative “less detrimental” use under
Clause 63.08 is to bring the use closer to conformity with the planning
scheme and, in a market failure context, to lessen the negative



89

externalities which may otherwise flow from the permitted existing use,
such as unsightly premises, noise, air emissions and parking
problems. In its consideration of an application for a permit in respect
of a replacement use, an opportunity is created for the Responsible
Authority to impose permit conditions which deal with hours of
operation; car parking; delivery vehicles; lighting; signage; amenity
matters like noise, smoke and litter; and, in some cases (eg
redevelopment of a shopping centre), the delivery of public goods like
public open space, improvement to local infrastructure and community
facilities.

(3) Identification of Any Restriction On Competition

Existing use rights restrict competition in the Land Use Market in the
following way:

* land owners/developers which own or occupy land which has the
benefit of an existing-use right will be advantaged over other land
owners, to the extent that they arerin a position to engage in a use
or development” which would be otherwise restricted by the
Legislation.

The recognition of existing use rights by th= Act and planning schemes
will tend to restrict competition in Final Procuct Markets in the following
ways:

* by discriminating in favour of an incumbent competitor in a Final
Product Market over both existing and potential new competitors,
to the extent that the incumbent compztitor is able to engage in a
use or development of land which wcild otherwise be prohibited
by the Legislation; and

» the fact that an incumbent competitor ~as the benefit of an existing
use right may operate as a barrier to =niry to new market entrants.
For example, although a prospective new entrant may not be
prohibited outright from engaging in the same use or development
as a competitor who has the benefit of an existing use right, if the
prospective new entrant requires a permit, and accordingly is
exposed to compliance costs and delay associated with that
process, it may be dissuaded from entry.

(4) Cost/Benefit Analysis

Existing use rights potentially confer significant benefits to several
parties within the community. For instarce, the investment certainty
created by an existing use right can recuce the risk associated with
site or business development and, hence, zan reduce financing costs.
By granting a business greater freedom o choose their preferred
method of production, existing use rights also can lead to lower unit
production costs in some situations. Importantly, Responsible
Authorities and, ultimately, taxpayers benefit from significant savings
in administration, monitoring and enforcement costs because activities
deemed lawful before a change in planning law are aliowed to
continue without reapplication.
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Existing use rights also can impose costs on the community. They can
impose minor to moderate costs on consumers it they deter the entry
of new businesses into Final Prcduct Markets. However, the most
significant cost is likely to be borne by the general public in situations
where the existing use right allows businesses to generate a higher
level of negative externality that would otherwise be permitted by
planning laws.

If the planning system had always been eftective at regulating
activities that generate negative externalities this may not be a
problem. However, if the system was not previously effective in this
regard, there is a risk that existing use rights could perpetrate the long
term generation of moderate to major negative externalities and
provide a disincentive for businesses to adopt technologies and
production methods that minimise these externalities. There is some
scope under existing use right provisions for the impact of negative
externalities to be reduced over time through the issue of less
detrimental use permits under alternative use provisions.
- .

Although the proce&s of seeking a permit under the alternative use
provisions must be initiated by the land owner/business, often they are
in effect obliged to initiate the process due to, for example, the
redundancy of their current use (eg derelect service station).

(3) Conclusion/Recommendation

While the nature and extent of benefits and costs will vary on a case
by case basis, on balance it is likely that the benefits associated with
existing use rights will cutweigh the costs, except perhaps where they
allow a major negative externality (eg heaith or safety risk, or pollution
of air, land or waterways) to continue ai a level higher than would
otherwise be permitted under planning controis.

Governments can reduce the potential for this situation to occur by
giving careful consideration to the issue of all permits for alternative
use rights. One option to make alternative uses potentially less
restrictive is to set a sunset clause by way of permit condition in all
permits issued under Clause 63.08 in new planning schemes. This
would allow alternative uses to be reviewed after a period sufficient to
allow a business to generate a normal rate of return (eg 10 to 20
years, depending on the business activity). In this way, businesses
that generated a major negative externality could have their alternative
use right terminated in future. This could restore their incentive to
avoid generating negative externalities. Care would need to be taken
that this sunset clause did not remove all certainty for the business in
question. This could be achieved by ersuring that alternative use
rights were only terminated if a business activity is found to generate a
major negative externality upon the community.
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Table 12; Cost benefit matrix for existing use rights *
__ Benclil o Cast
Allecled party Descriplicn Qrder ol | Dasciriplion Order of
T R _ | magnilude . magniude
Land ownars For ownars of land subject to existing use tight, vahie of For owners of land Ihat Is nol subject to existing use right,
land Increasas refative 1o fand not subfect to exising use value ol land decreases refalive fo land subjeci lo exisiing
. use right.
righl,
Businesses lhal occupy land subject | Cerlainly crealed by existing use nght ifeads lo lower | Modorale
lo axisting usa righl linancing cosl lhan alherwisa.
Lowar unit producllon cosis dua to increasad flexibility in
production ar markeling melhod conferred by existing
use righl.
tHhgher prolit if business Is able fo caplure markat share | Moderats -
from rivals with highar cosl siructures because they do t
_____ nat have an exisiing use right.
Ausinesses thal compsets in the Loss of prolit as compalitors with existing use rights may
same markat as buslnesses thal be abfa to captura greater market sharg, with lower unil
henelil irom an axisling use right or productian cosls.
would ke 1o compele bul planning
laws provent Ihem lram doing s0 e i
Taxpayers Savings in adminislralion, monitonng and enforcement | Moderais s
cosls as acliviles deemed lawful belore a chanye n
) _ plineing law ara allowad 1o conlin.e .
Consumers Reduced number of suppliers |l exishog use righl delers | Minor to
enlry ol businesses inlo marksl. Moderalg

General public

Businesses lhal would nol olherwise be allowed lo
generale negalive externalities are allowed Lo conlinue (o
do so.

Mingr lo Major

* Nola; Malics denote a reference o a fransfar.
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PLANNING AND ENVIRONMENT ACT NCP REVIEW DISCUSSION PAPER

1. Introduction

As a signatory to the Competition Principies Agreement (CPA) 1995, the Victorian
Government has made a commitment to review all existing legislation under the
following guiding principle:

Legislation (including Acts, enactroents, Ordinances or regulations) should not

restrict competition unless it can be demonstrated that:

* the benefits of the restriction to the community as a whole outweigh the costs;
and

¢ the objectives of the legislation can only be achieved by restricting
competition.'

In June 1996, the Victorian Government published a timetable for reviewing
legislation in accordance with the agreement. The timetable included the Planning
and Environment Act 1987, the Planning and Environment Regulfations 1988 and the
Planning and Environment (Fees) Regulations 1988 and planning schemes. The
Planning and Environment Regulations 1988 and the Planning and Environment
(Fees) Regulations 1988 have since been revoked by the Planning and Environment
Regulations 19981388 and the Planning and Environment (Fees) Regulations 1998
respectively. Hence the review will consider the new Regulations made in 1998.

The terms of reference for the review are afttached at Appendix 1. The main tasks

are to:

> assess the objectives of the legislation and its subardinate instruments in relation
to National Competition Palicy;

> identify the nature of restrictions on competition;

> analyse the likely effect of the restrictions on competition and on the economy in
general; :

> assess and balance the costs and benefits of the restrictions;

> consider alternative means of achieving the same result, including using non-
legislative means; and

» assess the findings of:

= the December 1999 report of the Victorian Auditor-General (Perfcrmance
Audit No.62), titled Land Use and Development in Victoria — the State's
Planning System;

= the NCP reviews of planning legislation undertaken in other States,
particularly South Australia and Queensland; and

= planning reforms currently underway in Victoria.

The review wilt identify potential restrictions on competiticn arising from:

» the State Planning Policy Framework {(SPPF);

> the Municipal Strategic Statements (MSS) and loca! zolicies in the new planning
schemes;

the application of the zones, overlays and particular cravisions; and

the administration of the schemes by way of decisicns on permit applications,
consideration of requests for scheme amendments, and the use of other
instruments such as section 173 agreements.

A Y

' Clause 5 (1) of the Competinion Principles Agreement signed by the Australian Commonwealth, State
and Territory Governments on 11 April 1993,
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Without limiting the scope of the review's recommendations, the review will consider

means of reforming restrictions on competition where the costs to the community

exceed the benefits, including:

> amending the State Planning Policy Framework;

» amending the municipal planning schemes {including the MSS and local policies
in the new planning schemes);

> providing advice on the application of the Victoria Planning Provisions, decision-
makxing in respect of permit applications and scheme amendments, and the use
of other instruments such as section 173 agraements; and

amending the Act and Regulations if the preceding measures are deemed not likely

to remove the restrictions.

Public comment will be sought as part of the review praocess. This discussion paper
has been prepared to assist people wishing to make a submission on the review.

The Government welcomes submissions to this review from cominunity groups
and interested parties.

Submissions should relate to the ghjectives, role and impact of the planning and
environment legislation as it relates to the impact on competition.

Submissions need not be limited to the issues canvassed in the discussion paper,
but they should be relevant to the terms of reference for the review.

It would be helpful if submissions commented on community benefits and costs
yassociated with any restriction on competition and put forward alternative ways
| of dealing with the issue.

!
‘1t would also be desirable if submissions take into account what effect the new

'planning schemes will have on any restriction that may have arisen from earlier
|planning schemes.

Section 2 of this paper discusses National Competition Policy (NCP) principles and
the need for planning legislation in terms of market failures. It also discusses the
relationship between planning and NCP objectives, Section 3 describes Victoria's
legislation, which comprises the Act, regulations and planning schemes. Section 4
outlines potential restrictions on competition arising from the implementation and
administration of the legislation. It describes how case studies will be used to
ilustrate the community costs and benefits associated with restrictions on

competition.
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2. General principles

2.1 National Competition Policy

All Australian governments have made a commitment to adopt a consistent national
approach to fostering greater economic efficiency and improving the overall
competitiveness of the Australian economy. Reviewing existing legislation to remove
unwarranted restrictions on competition is a key component of NCP reforms. The
underlying rationale is that the free operation of competitive markets will promote
community welfare by ensuring that:

resources flow to the production of those goods and services for which consumers
are most willing to pay;
best use is made of the community’s scarce resources by forcing out all but the most
efficient/lowest cost suppliers of a given standard of good or service; and
technological innovation is fostered as producers vie for custom through the
development of new or improved quality products.  *

-

Many regulations have evolved in the past to serve broad public policy objectives,
including protection of the consumer, the environment or the wider public from
unscrupulous, unsafe or environmentally destructive practices, processes or
products. The guiding legislative principle established under the Competition
Principles Agreement does not imply that competition objectives should take
precedence over these important public policy objectives. However, the form which
regulation takes often creates unwarranted barriers to entry to relevant markets,
limiting consumer choice, stifling innovation and generating monopoly rents for
existing producers which result in higher prices to consumers.

There are a number of general principles that apply in NC? reviews:

There must be a presumption against statutory interventicn and the onus of proof
should be on the proponent of intervention.

The direct costs of the regulation should be borne by the immediate beneficiaries of
the regulation.

Co-regulation, self regulation and codes of conduct are ail valuable regulatory
mechanisms but potentially subject to capture.

There are regulations with minimal statutory support which are very targeted and cost
effective.

Information is important and ordinary market mechanisms should generally not be
inhibited, subject to active enforcement of the crdinary fair trading and other law.

The Competition Principles Agreement lists a wide range of matters which can be
taken into account when reviewing restrictions on ccmpetition. These matters
include:

government legislation and policies relating to ecologically sustainable development;
social welfare and equity considerations, including community service obligations;
government legislation and policies relating to matters such as occupational health
and safety, industrial relations and access and equity;

economic and regional development including employment and investment growth;
the interest of consumers generally or a class of consumers;

the competitiveness of Australian business; and
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the efficient allocation of resources.?

2.2 Market failures

The guidelines state that the need for regulations should be assessed according to
the extent to which they address market failures and improve upon the outcomes of
an unfettered market. Moreover, the type of regulation which imposes the least costly
solution should be sought.

The presence of market failures is the principal rationale for government intervention
in a market economy. Although open and unrestricted competition is generally seen
as an efficient means of allocating the community’s resources, markets do not always
provide the best possible economic and social outcomes. Nor are the conditions
always present for competition to thrive. Markets may fail to operate competitively or
efficiently because of the accurrence of public goods, externalities, natural
monopolies and information asymmetries. Of these, externalities and public goods
are particularly relevant to planning legislation.

Externalities arise where an activity resuits in spillover benefits or costs to third
parties. For example an industrigl discharge into a river is a negative externality,
since it imposes costs on other users of the river. If these spillover costs are not
borne by the factory, there is little market incentive for the factory to reduce the
negative externality. Government may have to take sters to reduce the incidence of
such negative externalities (eg, by imposing regulation in the case of waste
discharges).

Conversely, an activity may result in positive benefits for third parties for which the
initiator receives no compensation. For example establishing a native timber
plantation on cleared agricultural land can provide positive externalities in terms of
enhancing the landscape, reducing erosion, protecting water quality in streams and
reducing potzaniial salinity problems. The plantation owr=r does not normally receive
financial rewards for the spillover benefits.

Where the costs and benefits of actions are purely private (ie do not affect third
parties), the market mechanism can deliver an efficient allocation of resources.
However, where there are additional social costs and tenefits which are not taken
into account, markets may not allocate resources efficiently.

Public goods are also important considerations in planning legislation. Public goods
occur when the supplier is unable to economically exclude or technically prevent
those who do not pay for the good from enjoying its berzfit. It is uniikely that public
goods would be provided at the socially desired level if governments did not
intervene in the market to secure their provision.

2.3 Rationale for planning legislation
A case for planning legislation can be demonstrated by ne market failures from the
unrestricted use and development of land.

In the absence of planning legislation, land development could result in many
negative externalities. A tew examples are:

effects on public health and safety when housing is too close to hazardous industry;

* Comperition Principles Agreement Clause (3)
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noise, water and air pollution from industry affecting more sensitive land uses in
surrounding areas;

car parking generated by commercial development spilling into residential areas;
loss of amenity where a building prevents natural light or unreasonably imposes on
the privacy available to a neighbouring property;

aesthetic or visual amenity problems, where the design or look of a building imposes
costs on those in surrounding areas (possibly reflected in lower property values for
surrounding areas).

Positive externalities from some forms of land use or development control are also
possible. For example people in surrounding areas may benefit from:

conserving historical buildings in an area;
applying urban design principles in commercial areas;
retaining vegetation or providing landscaping on development sites.

Some desirable community assets, such as public open space, protected floodways
and quality urban design may have public good characteristics. Normally these
would be under-provided by marke:(_'s in the absence of planning legislation.

History provides insights into the need for government intervention in land use and
development because of market failures. Planning legislation has evolved to
supplement the common law, largely because of the high transaction costs and the
difficulties ordinary people had in taking private court action in order to resolve
externality problems. Australian planning law originally derived from concepts
established in England during the early part of this century.

The UK Government’s role in town and country planning developed from concerns
about public health and housing policies.

Together with the increase in medical knowledge, the rea:isation that overcrowded
insanitary urban areas resulted in an economic cost (which had to be borne at least
in part by the local ratepayers) and the fear of social unrest, this new urban growth
eventually resulted in an appreciation of the necessity for interfering with market
forces and private property rights in the interest of social well-being.’

The UK Housing, Town Planning, Etc., Act 1909 empowered local authorities to
make a

“town planning scheme....as respects any land which is in course of development
or appears likely to be used for building purposes, with the general object of
securing proper sanitary conditions, amenity and convenience in connection with
the laying out and use of the land, and of any neighbouring lands”.

The 1909 Act went beyond addressing public health issues in planning by including
in the legislative purpose the principles of “amenity and ccnvenience”.

It is at this point that planning comes to assume its multi-iunctional role. No longer
concerned with fitting the largest number of people into tha smallest possible space
with the least possibility of ill health, it becomes concerned with highways,
recreational areas, smoke abatement, water and air pollution, advertisement
control, road safety requlations, the preservation of woodland areas, "beauty

3 Cullingworth, Basry J and Nadin, Viacent, Town and Country Planning in Britain, 11" Ed., 1994, p.1.
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spots”, and historic buildings, house cesigns, commuting calterns, local transport,
and a host of other aspects of human activity.”

The above historical references highlight the potential for market f{ailures from
unregulated development that are still relevant today.

Ptanning legisiation contributes to achieving a range of social, economic and
environmental objectives that are recognised in the Competition Principles
Agreement, in particular:

implementing policies relating to ecologically sustainable development (eg by
controlling the removal of native vegetation);

social welfare and equity considerations (eg by promoting activity centres in locations
which are accessible to people without a car);

the efficient aflocation of resources (eg by coordinating infrastructure provision with
new residential subdivision).

In summary, the rationale for planning legislation.is that it:

directly addresses the negativafextemalities arising from the unrestricted use
and development of land;

reinforces the positive externalities from land use and development;

assists the provision of desirable public goods;

delivers a large and diverse range of economic, social and environmental
benefits for the community.

2.4 Impact of planning legislation on competition

Although market failures provide a sounc case for plenning legislation, there are
clearly limits an the extent to which intervention in a mark=t economy can be justified
in the public inierest. Some landmark cases in the =a2dministration of Victorian
planning legislation demonstrate that the legislation srould not be used to stifle
competition,

In 1982 in the case of Shell Company of Australia Ltd & Gthers v. City of Frankston &
Another the Planning Appeals Board” stated:

“Town planning is not concermed with general economic regulation or
rationalisation of product markets, rather it is concerned with the pattern of land
use and with promaoting consistency between various larnd uses. Town planning
provides a fetter on our free enterprise market system, out is not designed to
replace that system with a form of centralised economic decision making.
Mareover, compelition is an essential ingredient of the market system.
consequently, the principle of “need” should not be used as a planning tool to stifle
competitign.,..”

in 1987 in :he case of Vernia Ptv Ltd & Others v. Czs of South Melbourne the
Administrative Appeals Tribunal (AAT) said:

"...I have reached the conclusicn that the intention of :he Act is not to stifle
competition. In other words It is not meant to operaie in sw.ch a way as to prevent a
business commencing in an area even if that commencement was to make another

* Pocley, Beverley ., The Evolution of Brirish Planning Legistation, 1982, p.8.

? The Planning Appeals Board and the Administrative Appeals Tribunal were the bodies established
under earlier legislation to decide appeals on planning legislation i1 Victoria. This cole is now
undertaken by the Victorian Civil and Admumistrative Tribunal.
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business of a similar nature unviable. | consider that it wouid have to find that the
propased use wauld have some effect on the aroader community rather than on a
mere compelitar, In this appeal, | was unable to conclude that the proposed use
would have the effect of forcing the cessation of any other similar business. Even if
| had been able to reach such a conclusion, | do not believe there would have been
any adverse effect on the broader community and that the only effect would have
been on the competitor whose business ceased to operate.”

In 1990 in the case of Cardran Pty Ltd & Another v City of Springvale the AAT stated:

"Mareover {council) failed to establish any convincing nexus between his argument
and community benefit, It was simply contended that, if one enterprise failed, the
community weuld suffer detriment. This quite ignores the fact that Australian
society has its very foundations in entrepreneurial aclivity which goes beyond mere
price competition. Non-price competition, for example, the range of goods tc be
sold, their quality, even courtesy of service are all factors which play an imporant
role in consumer decision making. It is highly arguable and, indeed, the tribunal
believes more likely than not, that competition between simlilar outlets results in a
net community benefit.”

The general principle that emerge§ from the above cases is that a potential adverse
impact on a competitor is not a relevant factor in deciding applications for planning
permits, unless there is likely to be an overall adverse impact on the community.

National competition policy is generally compatible with the objectives of

planning legislation. In the context of this review, national competition policy is
primarily concerned with ensuring that the objectives of planning are delivered
in an efficient manner and that any restriction on commpetition is necessary and in

the public interest.
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Victoria's planning legislation

Planning and Environment Act 1987

The Planning and Environment Act 1987 (the Act) establishes the legislative
framework for regulating the use and development of land in Victoria in order to
achieve broad social, economic and environmental objectives. The primary
objectives of the Act are set out in section 4(1) as follows:

(&)

(b)

to provide for the fair, orderly, economic and sustainable use and
development of land;

to provide for the protection of natural and man-made resources and the
maintenance of ecological processes and genetic diversity;

to secure a pleasant, efficient and safe working, living and recreational
environment for all Victorians and visitors to Victoria;

s o .[ .
to conserve and enhance those buildings, areas or other places which are of
scientific, aesthetic, architectural or historical interest, or otherwise of special
cultural value;

to protect public utilities and other assets and enaole the orderly provision and
coordination of public utilities and other facilities for the benefit of the
community; '

to facilitate development in accordance with the ctcjectives set out in
paragraphs (a), (b), {c), (d) and {e};

to balance the present and future interests of all Viciorians.

Section 4(2) of the Act provides further elaboration on hese primary objectives by
enunciating the “objectives of the planning frameworx established by this Act”.
Those objectives are:

(a)

(b)

to ensure sound, strategic planning and coordinatsd action at State, regional
and municipal levels;

to establish a system of planning schemes based on municipal districts to be
the principal way of setting out objectives, policies and controls for the use,
development and protection of land;

to enable land use and development planning and policy to be easily
integrated with environmental, social, economic, conservation and resource
management policies at State, regional and municipal levels;

to ensure that the effects on the environment are considered and provide for
explicit consideration of social and economic effects when decisions are
made about the use and development of land;

to facilitate development which achieves the objectives of planning in Victoria
and planning objectives set up in planning schemes;
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() to provide for a single authority to issue permits for fand use or development
and related matters, and to coordinate the issue of permits with related
approvals;

(9) to encourage the achievement of planning objectives through positive actions
by responsible authorities and planning authorities;

(h) to establish a clear procedure for amending planning schemes, with
appropriate public participation in decision making;

(i) to ensure that those affected by proposals for the use, development or
protection of land or changes in planning policy or requirements receive
appropriate notice;

(I} to provide an accessible process for just and timely review of decisions
without unnecessary formality;

(k) to provide for effective enforcement procedures to achieve compliance with
planning schemes, permits and'_agreements;

(I) to provide for compensation when land is set aside for public purposes and in
other circumstances.

Under the Act, planning schemes are the main subordinate instruments for regulating
land use in order to achieve the legislative objectives. The schemes contain zones
which set out: the uses and developments which do not require a planning permit;
those which are permitted, with or without conditions; and those which are prohibited
on land.

The Act sets out procedures for obtaining a planning psrmit for the development of
land, where this is required by the relevant planning scheme. The “responsible
authority” (usually the municipal council) must consider a wide range of criteria in
deciding the application and can impose any conditions it thinks fit on the planning
permit (subject to section 62 of the Act). There are provisions for the applicant and
third parties to apply to the Victorian Civil and Administrative Tribunal (VCAT) for a
review the responsible authority’s decision. The Act also includes provisions for the
Minister to call in and decide the application, and any applications to VCAT, under
certain circumstances.

If a proposed use of land is prohibited under the relevant planning scheme, the
scheme must be amended before the use can commence. The Act empowers
“planning authorities" (usuaily the municipal council or Minister) to prepare an
amendment to the scheme. The Act outlines the pracedures to be followed in
preparing and exhibiting the amendment and considering public submissions. Where
there are objections which cannot be accommodated by modifying the amendment,
the planning authority can abandon the amendment zr request that the Minister
appoint an independent panel to consider the submissicns. The planning authority
must consider the panel's report and other matters bsiore seeking the Minister's
approval of the amendment to the planning scheme.

3.2 Planning and Environment Regulations 1998

These regulations prescribe:

the manner and form of giving notice;
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methods of serving notices or other documents;

times for doing anything required;

regions,

forms;

information to be included in any applications, notices, permits and requests;
the manner of keeping a register of permit applications,

ensuring information is made available by responsible authorities;
verification of information given to a responsible authority;

the penalty for offences; and

particulars of a planning infringement notice.

3.3 Planning and Environment (Fees) Regulations 1998
These regulations prescribe fees for:

determining whether anything has been done to the satisfaction of a responsible
authority or a referral authority;

considering applications for permits;

amendments to planning schemes; and

planning certificates. r

The regulations also empower a responsible authority, a planning authority or the
Minister to waive or rebate the payment of a fee in soecified circumstances. A
regulatory impact statement is currently being preparec for new fees regulations.
The statement will separately consider NCP issues in the process of making new
regulations.

34 Planning Schemes )

A planning scheme for an area must seek to further th2 objectives of planning in
Victoria, and it may make provisions which relates o the use, development,
protection or conservation of any land in the area.

The Department of Infrastructure and municipal councis are involved in a maijor
planning reform program to replace earlier planning scnemes with new schemes
prepared in accordance Part 1A of the Planning and Environment Act 1987. The
intention is to replace the myriad of existing prescrigtive controls with standard
performance-based zones and overlays. A key feature is the strong emphasis on
strategic planning and policy to form the basis for the implementation of the specific
controls.

Each new planning scheme must contain:

the state planning policy framework (SPPF);
a local planning policy framework (LPPF);
zone and overlay provisions;

particular provisions;

general provisions; and

definitions.

Apart from the LPPF, all the above components of the planning scheme must be
drawn from the Victoria Planning Provisions.

3.4.1 State planning policy framework
The State Planning Policy Framework (SPPF) sets out the matters of state policy
which planning authorities and responsible authorities are to take into account and
give effect to in planning and administering their respective areas. “Itis the Victorian
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Government's expectation that those authorities will endeavour to integrate the range
of policies relevant to be determined and balance conflicting objectives in favour of
net community benefit and sustainable development”.®

The SPPF contains seven general principles which describe the factors that influence
good decision making in land use and development planning:

Settlernent. (Planning is to anticipate and respond to the needs of existing and future
communities through provision of zoned and serviced land for housing, employment,
recreation and open space, commercial and community facilities and infrastructure.);
Environment. (Planning is to contribute to the protection of air, land and water quality
and the conservation of natural ecosystems, resources, energy and cultural
heritage.);

Management of resources: (Planning is to assist in the conservation and wise use of
natural resources including energy, water, land, flora, fauna and minerals to support
both environmental quality and sustainable development over the long term through
judicious decisions on the location, pattern and timing of development.)
Infrastructure: (Planning for development of urban physical and community
infrastructure should enable it to be’provided in a Way that is efficient, equitable,
accessible and timely.) d

Economic well being: (Planning is to contribute to the economic well-being of
communities and the State as a whole by supporting and fostering economic growth
and development by providing land, facilitating decisions, and resolving land use
conflicts, so that each district may build on its strengths and achieve its economic
potential.)

Social needs: (Planning is to recognise social needs by providing land for a range of
accessible community resources, such as affordable housing, places of employment,
open space, and education, cultural, health and community support (mental, aged,
disabled, youth and family services) facilities.);

Regional cooperation: (Municipal planning authorities are rsquired to identify the
potential for regional impacts in their decision-making and co-ordinate strategic
planning with their neighbours and other public bodies to achieve sustainable
development and effective and efficient use of resources.)

Under each of these principles, the SPPF contains a range of specific policies in
clauses 14 to 19. Planning and responsible authorities must consider the
overarching and interlocking principles and the specific policies.

3.4.2 Local planning policy framework

The Local Planning Policy Framework (LPPF) sets a local and regional strategic
policy context for the application of land use and cdevelopment controls in a
municipality. It comprises the municipal strategic statement (MSS) and specific local
policies. Each council must prepare an MSS for its municipality and review it
regularly. Generally, the role of the MSS is to provide a vision for the future
development of a municipality and to express overall stra:egic directions. The MSS
should be a clear, concise statement of the key strategic 'and use and development
issues and directions for the municipality, as set out in section 12A of the Act.

Local policies focus on specific areas or issues. Their purpose is to set out the basis
on which responsible authorities will exercise their discretionary decision making
under the scheme.

3.4.3 Zones and overlays

® Victoria Planning Provisions, section L 1.
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The VPPs contain 25 standard zones which can be used in the new planning
schemes, covering residential, industrial, business, rural and other uses. The first
purpose of every zone is to implement the State Planning Policy Framework (SPPF)
and the local planning framework. The controls over the use of land in each zone are
divided into three sections:

Section 1 sets out uses that do not require a permit, though conditions may be
attached.

A use in section 2 requires a permit and may require ¢conditions to be met.
Section 3 uses are prohibited.

The VPPs also contain 19 standard overlays that can be used in planning schemes.
An overlay generally applies to a single issue and is concerned with contrelling
development on land rather than the use of land. An overlay indicates when a permit
is required for development for a particular reason. The matters addressed by
overlays include environmental significance, landscape significance, heritage,
erosion, salinity, flooding, wildfire, land contamination, airport environs and design
and development.
r .

An overlay contains specific objectives and the decision guidelines by which permit
applications are to be assessed. Schedules attached to overlays can include specific
requirements relating to matters relevant to the overlay. For example, a schedule to
the design and development overlay could specify the design or built form of any new
development, including building setbacks, building height or landscaping.

3.4.4 Particular provisions
Particular provisions apply to specified categories of use and development and other
additional matters. They include: advertising signs, car parking, mining, home
occupation, native vegetation, telecommunications facilities, gaming, licensed
premisas and freeway service centres, wheraver thess uses may seek to locate
across the Stats

4. Potential restrictions on competition

41 Methodology
The guidelines describe a step-by-step approach tio reviewing legislation in
accordance with national competition policy. There are four basic steps:

Step 1 Describe the industry and existing legislative framework. (This step requires
a description of the market and its geographic and furctional dimensions.)

Step 2 Identify the restrictions on competition. (The restrictions can arise from:
barriers to market entry; increased costs of doing business; limits on the number
of industry participants or locations; restrictions on business structure, form or
ownership; prescriptive regulation of product or servics standards.)

Step 3 Show that the restriction is necessary to the objective. (This requires a
statement on how the restriction on competition is necessary in terms of market
failures and the consideration of alternatives.)

Step 4 Assess the costs and benefits to the community of the restriction. (This

assessment must not only economic costs and benefits but also social,
environmental, public health and consumer safety considerations. The guidelines

RBL Finat P&E NCP Raview Repart Jan 2001{consultantsreport).dec



116

guantitative analyses, but recognise that a more qualitative approach may be
mare practical in some cases.)

One of the challenges in undertaking the NCP review of the planning legislation is to
identify the markets affected by the legislation. The planning schemes made under
the Act regulate the use and development of all land in Victoria, except that in
Commonwealth ownership. Accordingly the legislation potentially has some form of
direct or indirect effect on all commercial activities in the State.

At the system level, it is possible to describe the community costs and benefits of
planning legislation. For example the community benefits of planning legislation
include:

reducing externalities from adjoining incompatible land use;
providing certainty for landowners and investors;

ensuring that public goods such as open space are provided;
enhancing efficiency of the provision and utilisation of infrastructure;

conserving the environment and socially valuable buildings and sites.
- .
-

VVVYYV

The community costs include:

the costs incurred in administering the planning system;

compliance costs incurred by land-owners and develcpers;

increasing product costs if producers cannot use their preferred locations;

lower incentives for technical innovation pollution control if producers rely on
buffers in planning schemes;

effects on equity when zoning provides windfalls for some property owners while
others have lower land values.

vV VVVYV

It is not possible to make definitive conclusions about tr-2 balance of the community
costs and benefits at the general system level because of the difficulty in defining a
distinct market and undertaking a meaningful cost/benefi: analysis.

It could be argued that the planning legislation coulc restrict competition in any
market under one of the following scenarios:

> A zone prevents a particular parcel of land from being used for a specific
commercial purpose, and there are no alternative sites available for that purpose
in the relevant market.

A\

A planning permit application for developing land for 2 commercial purpose is
rejected; alternatively a planning permit is granted, however the conditions in the
permit impose significant additional costs, or operatirg restrictions, on the
applicant making it difficult to compete with establish=d operators in the market.

The process involved in amending the scheme or deciding appeals on a permit
application leads to protracted delays, and the “windc-v of oppor‘turnty is lost for
successful market entry.

A%

In all these situations there could be valid reasons (taking into account the balance of
social, economic and environmental factors) for an outcome which effectively
prevents a commercial venture from proceeding. I!n order to apply the NCP
methodology outlined in the guidelines, it is necessary to examine specific cases and
the particular markets that are affected in such cases.
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In this review, it is proposed to conduct case studies which will illustrate the |{
balance of costs and benefits at various levels of potential restriction in the '
planning system. This work will then form the basis for deriving general

principles for ensuring that the implementation and administration of the |
planning legislation complies with national competition policy. i

4.2 Levels of restrictions
In this review, potential restrictions will be considered at three levels:

» policy level, where the state and local planning policies require deliberate
intervention in the market;

> specific control level, where zones, overlays and particular provisions are used in
new planning schemes to achteve the policy objectives, or where section 173
agreements are used to control the use and development of land,

» administrative levei, where the decisions affect the ability of companies to enter a
market or to be able to compete effectively.

4.3 Restrictions from policies " :

Policies in the SPPF and LPPF have two effects Wthh ara relevant to competition.
Firstly, they provide the basis for specific contrals in the planning schemes, hence
they directly influence the extent and location of land zoned for particular usesin a
municipality, eg the size and location of business and incustrial zones. Secondly the
policies must be considered when a proponent requests 2n amendment o a planning
scheme or submits a planning permit application.

Some policies in the SPPF which could lead to restrictions on competition in specific
markets are:

Metropolitan develepment (clause 14.02 in SPPF)
Activity centres (clause 17.01)

Business (clause 17.02)

Industry {clause 17.03)

Agriculture (clause 17.05)

Ports (clause 18.05)

VOV YV VOV

The metropolitan development policy provides that outward metropolitan growth must
be confined to designated areas in accerdance with Minister’'s Directions.
Consolidation of residential and employment activities is encouraged within existing
urban areas and designated growth areas.

The objective of the activity centres policy is to encourage the concentration of major
retall, commercial, administrative, entertainment and cultural developments into
activity centres (including strip shopping centres).

The abjective of business policy is to encourage deslopments which meset the
community's needs for retail entertainment, office and c:ser commercial services. |t
provides that a five year time limit for commencemenr: should be attached to the
planning approval for all shopping centres or expansions of over 1,000 squars
metres in floor space. It provides further that cinema based entertainment facilities
should be located within or on the periphery of existing or planned activity centres
and should not require a permit for use in activity centre zones. Such facilities are
not encouraged on free-standing sites distanced form activity centres.
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The industry policy provides that industrial activity in industrial zones should be
protected from the encroachment of unplanned commercial, residential and other
sensitive uses which would adversely affect industrial viability. It provides that
responsible authorities should not approve nan-industrial land uses which will
prejudice the availability of land for future industrial requirements in industrial zones.

The agricultural policy provides that permanent removal of high quality productive
agricultural land from the State's agricultural base must not be undertaken without
consideration of its economic importance for the agricultural production and
processing sectors. Planning should support effective agricultural production and
processing infrastructure, rural industry and farm-related retailing and assist genuine
farming enterprises to adjust flexibly to market changes.

The ports policy provides that the land resources adjacent to ports should be
protected to preserve their value for uses which depend on or gain significant
economic advantage from proximity to the ports’ particular shipping operations.

The above policies in the SPPF seek to achieve planning objectives concerning the
economic use and development of land and the provision for orderly development.
The State policies are also reflectad in local policies, a number of which potentially
restrict competition by specifying, in more detall, how those policies are to he
sifected at the local level.

It could be argued that planning policies can provide a framework within which
competition can take place by clearly specitying the boundaries of acceptable
practice and facilitating appropriate development. Where the policies apply equally
to both incumbent firms and potential entrants, they are unlikely to restrict
competition. However if the effect of a policy is to prevent ithe entry of a new
competitor into a market then the policy effectively results in a restriction in
cornpetition. For this reason it js important to carefully examine the manner in which
paolicies are implemented in the planning schemes.

The review will examine a number of new planning schemes to ascertain whether
the implementation of policies in the new planning schemes are the direct cause
of restrictions on competition. Case studies will be undertaken to demonstrate
the benefits and costs associated with any restrictions arising. It is intended to
examine case studies involving the activity centre, business and industry policies.
Submissions are invited on how particular policies are restricting competition
through their implementation in planning schemes.

4.4 Restrictions from specific controls

The specific contrals in new planning schemes comprise the zones, overlays and
particular provisions which are taken from the VPPs and applied to land in a
municipality.

Zoning is the main means by which land use is controlled. The problem zoning
seeks to address is that scme land uses are incompalible, For example,
rmanufacturing industry which is noisy and emits odour may be incompatible with
housing, a hospital or school. Zoning is integral to achieving the objectives of fair
and orderly development of land, and securing a pleasant and safe working, living
and recreational environment,
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Zoning has a number of efficiency and equity effects as a form of land use
regulation:’

> The creation of zones can increase efficiency where incompatible land uses
result in externalities (eg. factory emissions) being imposed on some parties by
others, and zoning is able to prevent such incompatible uses being located too
close to each other.

» The use of zoning can reduce efficiency where firms are restricted from using
preferred locations (eg. where to site a factory), imposing higher costs on that
firm and all of its outputs.

» Zoning affects equity where externalities become capitalised into land prices (eq.
land surrounding a polluting factory will be relatively cheaper than similar land
with no factory). Similarly, changes to zoning which allow for greater density of
hausing will commonly benefit that [andowner who takes advantage of these
changes (who receives a higher price for his land), but cause detriment to
surrounding landowners (who may experience greater congestion, less parking or
less light than before).

Overlays place controls on the development of land; affecting subdivisions, buildings
and works. An overlay is shown o the planning scheme map and applies in addition
to the provisions of the zone. The overlays generally address directly environmental
and conservation objectives including sustainable use, protection of natural
resources, safety and cultural issues.

Particular provisions apply in addition to any zone or overlay. They apply to a
specific category of use and development such as gaming, licensed premises,
freeway service centres, convenience food shops in residential areas, and to the
preservation of native vegetation. They set out specific conditions in relation to them,
inciuding permit requirements.

An important aspect of the specific controls is the extent to which they are
performance-based rather than prescriptive. One of the main objectives in the
planning reform process has been to allow more discretion in what uses are
permissitle, rather than prohibited, in zones. In general performance-based
provisions will reduce undue impacts on competition and efficiency where explicit
objectives are sought to be achieved by the controls and to underpin and justify
decisions made. The overlays and particular provisions are intended to deal directly
with market failures.

Submissions are invited on the extent to which zones, overlays and particular
provisions in new planning schemes result in restrictions that cannot be justified
in the public interest.

It would be desirable if submissions suggested suitable alternatives which are less
restrictive and effectively address market failures. ‘

Apart from the specific controls in new planning schemss, agreements made under
section 173 of the Act can also be used to regulate the use and development of land.
An agreement may provide for any one or more of the following matters:

7 Fischel, W, in “Introduction: Four Maxims for Research on Land-Use Controls”, Land Economics, Vol. 66,
No. 3, August 1990, concludes that zoning confers benefits on some and costs on others, but it is impractical
to systemadcally attempt to wetgh them.

ABL:Final P&E NCP Raview Reporl Jan 2C01(consuitantsreport).doc



120

(a) the prohibition, restriction or regulation of the use or development of the land;
(b} the conditions subject to which the land may be used or developed for specified
purposes;
(c) any matter intended to achieve or advance -
(i) the objectives of planning in Victoria; or
(i) the objectives of the planning scheme cor any amendment to the planning
scheme of which notice has been given under section 19;
(d) any matter incidental to any one or more of the above matters.

It has been claimed that section 173 agreements can be used to control the size,
conduct and pricing structure of a market. For example, section 173 agreernents
struck for car parks can be used to control the quantity of short-term and long-term
parking available in an area and to regulate the pricing structure.

As part of the review, a case study will be undertaken on the use of section 173
agreements to restrict competition in a market. Submissions are invited on
examples of where section 173 agreements have resulted in a restriction on
competition. Information on the penefits and costs of the restrictions would be
desirable. r 3

4.5 Restrictions from administering planning system

4.5.1 Decision making processes

The Act sets out processes for amending planning schemes and for considering
permit applications, which include giving notice requirements and considering
submissions and appeals. It has been claimed that these processes “can impose
significaant additional costs through delays in decision making as well as direct
costs”.

In 1980 the then Ministry for Planning and Environment croduced guidelines® to help
decision-makers and others involved in the planning zrocess in considering the
environmental, social and economic impacts of proposals. The emphasis is on
community rather than individual social effects.

The planning guidelines note that one of the biggest challenges for authorities when
considering effects can be the question of commercial objection. They indicate that
matters of private economic competition cannot be regarded as relevant planning
considerations. Economic effects on competing commercial interests are considered
to be relevant only if there is a prospect of a resultant overall adverse effect on the
extent and adequacy of facilities available to the local community.

While the Act seeks to prevent vexatious objections and appeals by allowing for
costs and damages to be awarded, this does not agzear to provide a sufficient
disincentive to commercial objectors seeking to block thz entry of a competitor to a
market. Often commercial objectors will dress econcmic concerns in legitimate
planning clothing, which makes detection of the true inters difficult.’

4.5.2 Planning permit conditions

s Retailing Victoria, the Report of the Retail Development Policy Review Panel, May 1996, p. 9.
? Social, Economic and Environmental Effects, Guidelines for Dealing with Planning Permits and
Amendments, Ministry for Planning and Environment, February 1990.

' Yen Binlt Hua v Ciry of Yarra and Anor 1993/10030.
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Section 62 of the Act requires a responsible authority to include in a planning permit
any condition which the planning scheme or a relevant referral authority requires to
be included. It also provides that “the responsible authority may include any other
condition that it thinks fit”.

Permit conditions can include a condition that the owner of the land enter into an
agreement with the responsible authority under section 173 within a specified period
or before the use or development or a specified part of it starts.

As part of the review, case studies will be undertaken on the planning permit
decisions on a variety of commercial projects to identify any restrictions on
competition, conduct a cost/benefit analysis of such restrictions and consider
alternative less restrictive approaches. The review will use the case studies to
recommend appropriate corrective action to ensure that decisions are consistent
with NCP principles. Submissions are invited on examples of where the decision
making process and permit conditions have resulted in a restriction on
competition. Information on the benefits and costs of the restrictions would be
desirable. r !

7
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5. Submission details
The closing date for submissions is 6 October 2000.
Submissions may be made by mail, fax or email, addressed to the attention
of;

Ms Eileen Cleary

Corporate Planning
Department of Infrastructure
Level 14, Nauru House

80 Collins Street
Melbourne Vic 3000

Phone: (03) 9655 6066
Fax: (03) 9655 6752
Email: eileen.cleary@doi.vic.gov.au

-

Any queries relating to the review should be directed to the above contact.

Copies of the Guidelines for the Review of Legislative Restrictions on
Competition are available from:
¢ the Internet at: http.//www.vic.gov.au/ncp/default.htmi
+ Information Victoria, 356 Collins Street, Melbourne 3000
Phone: 1300 366 356

Copies of the Planning and Environment Act anc the Reguiations, as well the
Victoria Planning Provisions, are available from:
+ |nformation Victoria, 356 Collins Street, Melbcurne 3000

Phone: 1300 366 356
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APPENDIX 1

NATIONAL COMPETITION POLICY

Review of the Planning and Environment Act 1987,

its Regulations and Planning Schemes

TERMS OF REFERENCE

In the context of the National Competition Policy (NCP), the Minister for Planning has
commissioned a review of the Planning and Environment Act 1987 and its
subordinate instruments, to be conducted in accordance with the Victorian
Government Timetable for the Review and Reform of Legislation that Restricts
Competition.

Background

As part of their commitment to the National Competition Policy, the Council of
Australian Governments (COAG) is signatory to three inter-governmental
agreements. One of these agreements is the 1995 Competition Principles
Agreement, which requires the review and, where appropriate, reform of all
legislative restrictions on competition by the year 2000. This agreement constitutes a
commitment to achieve a consistent national approach to fostering greater economic
efficiency, and improving the overall effectiveness of the Australian economy.

The agreements are linked by the guiding legislative prinziple that legislation should
not restrict competition unless it can be demonstrated trat firstly, the benefits of the
restriction to the community as a whole outweigh the costs and secondly, that the
objectives of the legislation can only be achieved by restricting competition.

Scope

The review of the Planning and Environment Act will:

> assess the objectives of the legislation and its subordinate mstruments in relation

to National Competition Policy;

identify the nature of restrictions on competition;

analyse the likely effect of the restrictions on competition and on the economy in

general;

assess and balance the costs and benefits of the restrictions;

consider alternative means of achieving the same rasult, including using non-

legislative means; and

assess the findings of:

= the December 1999 report of the Victorian Auditor-General (Performance
Audit No.82), titled Land Use and Development in Victoria — the States
Planning System,

= the NCP reviews of planning legislation undertaken in other States,
particularly South Australia and Queensland; and

= planning reforms currently underway in Victoria.

YV o VYV

v
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The review will examine the Victoria Planning Provisions (VPPs), a representative
sample of new planning schemes using the VPPs, and the administration of new
planning schemes in terms of National Competition Palicy principles.

The review will identify potential restrictions on competition arising from:

>
»

»
>

the State Planning Policy Framework (SPPF);

the Municipal Strategic Statements (MSS) and local policies in the new planning
schemes;

the application of the zones, overlays and particular provisions; and

the administration of the schemes by way of decisions on permit applications,
consideration of requests for scheme amendments, and the use of other
instruments such as section 173 agreements.

The review will consider the following means of reforming restrictions on competition
where the costs to the community exceed the benefits:

>
>

>

amending the State Planning Policy Framework;

amending the municipal planning schemes (including the MSS and local policies
in the new planning schemes);

providing advice on the appllca{non of the chtorla Planning Provisions, decision-
making in respect of permit applications and scheme amendments, and the use
of other instruments such as section 173 agreements; and

amending the Act and Regulations if the preceding measures are deemed not
likely to remaove the restrictions.

Review Arrangements
The review is to be conducted in accordance with the Guidelines for the Review of

Legislative Restrictions on Competition (Model 2 - semi public).

NOTE: THE CLOSING DATE FOR THE SUBMISSION OF
COMMENTS IS 6 OCTOBER 2000
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APPENDI(X 2

LIST OF SUBMISSIONS RECEIVED

Submission from Janelle House.

Letter from City of Greater Geelong .

Submission by The Lend Lease Group, prepared by F R Perry & Associates
Pty Ltd.

Submission by City of Manningham.

Submission by The Gandel Group Pty Ltd.

Submission by Queensland Investment Corporation.

Submission by The Institution of Surveyors Victoria.

Submission by the Australian Competition and Consumer Commission.
Submission by the Shopping Centre Council of Australia (with two
Attachments comprising report entitled “Victorian Shopping Centre Industry”
prepared by Jebb Holland Dimasi (January 2000) and report entitled
“Shopping Centres: The Changing Face of the Community” prepared by
Dangar Research Group (April 2000).

Submission by the Mornington Peninsula Shire Council.

Submission by William Albon.

Submission by Housing Industry Association.

Submission by Environmental Resources Management Australia Pty Ltd on
behalf of Centro Properties Group.

Submission by AMP Henderson Global Investors Limited.



